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Case No. 18-CV-334547
REQUEST FOR JUDICIAL NOTICE IN
SUPPORT OF DEFENDANT’S MOTION
FOR SUMMARY JUDGMENT
[Filed Concurrently with Notice of Motion,
Memorandum of Points and Authorities,
Declaration of Kevin Roche, Declaration of
Lindsey Pho, and Separate Statement of
Undisputed Facts]
Date:
Time:
Dept.:
Judge:

May 11, 2021
9:00 a.m.
20
Honorable Socrates P. Manoukian

Action Filed: April 16, 2018
Trial Date: June 14, 2021

24 TO:

PLAINTIFF AND HIS ATTORNEY OF RECORD:

25

Pursuant to Evidence Code § 452(d), “[j]udicial notice may be taken of… [r]ecords of… any

26 court of the United States or of any state of the United States.”
27

Here, Defendant San Francisco Science Fiction Conventions, Inc. (“Defendant”)

28 respectfully request that this Court take judicial notice of the following documents:
1
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1

1.

The decision of the U.S. District Court in Bartnicki v. Scranton School District

2 (M.D. Pa. 2019) 2019 WL 5864453, pursuant to Evidence Code § 452(d), and attached hereto as
3 Exhibit 1.
4

2.

The decision of the U.S. District Court in Chapman v. Journal Concepts, Inc. (D.

5 Haw. 2007) 528 F.Supp.2d 1081, 1092, pursuant to Evidence Code § 452(d), and attached hereto
6 as Exhibit 2.
7

3.

The decision of the Supreme Court of New York in Covino v. Hagemann (1995)

8 627 N.Y.S. 894, pursuant to Evidence Code § 452(d), and attached hereto as Exhibit 3.
9

4.

The decision of the U.S. Court of Appeal in Dacey v. Florida Bar, Inc. (5th Cir.

10 1969) 414 F.2d 196, pursuant to Evidence Code § 452(d), and attached hereto as Exhibit 4.
11

5.

The decision of the U.S. Court of Appeal in Dilworth v. Dudley (7th Cir. 1996) 75

12 F.3d 307, pursuant to Evidence Code § 452(d), and attached hereto as Exhibit 5.
13

6.

The decision of the Court of Appeal of South Carolina in Garrard v. Charleston

14 County School District (2019) S.C. 170, pursuant to Evidence Code § 452(d), and attached hereto
15 as Exhibit 6.
16

7.

The decision of the U.S. District Court in Harris v. Tomczak (E.D. Cal. 1982) 94

17 F.R.D. 687, pursuant to Evidence Code § 452(d), and attached hereto as Exhibit 7.
18

8.

The decision of the Supreme Court of Appeals of West Virginia in Hupp v. Sasser

19 (1997) 200 W.Va. 791, pursuant to Evidence Code § 452(d), and attached hereto as Exhibit 8.
20

9.

The decision of the U.S. District Court in Smith v. School District of Pennsylvania

21 (E.D. Pa. 2000) 112 F.Supp.2d 417, pursuant to Evidence Code § 452(d), and attached hereto as
22 Exhibit 9.
23

10.

The decision of the U.S. Court of Appeal in Stevens v. Tillman (7th Cir. 1988) 855

24 F.2d 394, pursuant to Evidence Code § 452(d), and attached hereto as Exhibit 10.
25

11.

The decision of the U.S. Court of Appeal in Waldbaum v. Fairchild Publications,

26 Inc. (D.C. Cir. 1980) 627 F.2d 1287, pursuant to Evidence Code § 452(d), and attached hereto as
27 Exhibit 11.
28

12.

The decision of the Supreme Court of New Jersey in Ward v. Zelikovsky (1994) 136
2
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1 N.J. 516, pursuant to Evidence Code § 452(d), and attached hereto as Exhibit 12.
2

Additionally, pursuant to Evidence Code section 452(g) and (h) judicial notice may also be

3 taken of “[f]acts and propositions that are of such common knowledge within the territorial
4 jurisdiction of the court that they cannot reasonably be the subject of dispute” and “[f]acts and
5 propositions that are not reasonably subject to dispute and are capable of immediate and accurate
6 determination by sources of reasonably indisputable accuracy.”
7

Judicial notice can be taken of Wikipedia entries (See Conservatorship of O.B. (2019) 32

8 CA5th 626, 631 (judicial notice taken of fact that SpongeBob Square Pants “is depicted as being a
9 good-natured, optimistic, naïve, and enthusiastic yellow sea sponge residing in the undersea city
10 of Bikini Bottom alongside an array of anthropomorphic aquatic creatures)). Defendant further
11 requests the Court take judicial notice of the Wikipedia page of “Comicsgate,” not for the truth of
12 its content, but for the fact that it exists. (See accompanying Declaration of Lindsey Pho, ¶10)
13

13.

Wikipedia page of “Comicsgate,” pursuant to Evid. Code § 452(g) and (h), and

14 attached hereto as Exhibit 13.
15 Dated: February 19, 2021

MESSNER REEVES LLP
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EXHIBIT "1"

Bartnicki v. Scranton School District, Slip Copy (2019)

2019 WL 5864453
Only the Westlaw citation is currently available.
United States District Court, M.D. Pennsylvania.
Steve BARTNICKI, Plaintiff
v.
SCRANTON SCHOOL DISTRICT,
and Alexis Kirijan, Defendants
CIVIL ACTION NO. 3:18-1725
|
Signed 11/08/2019
Attorneys and Law Firms
Cynthia L. Pollick, The Employment Law Firm, Pittston, PA,
for Plaintiff.
Brendan N. Fitzgerald, Jennifer Menichini, Joseph J. Joyce,
III, Joyce, Carmody & Moran, P.C., Pittston, PA, Regina M.
Blewitt, The Perry Law Firm, Scranton, PA, for Defendants.

MEMORANDUM
MALACHY E. MANNION, United States District Judge
*1 Pending before the court is the defendants’ motion to
dismiss the plaintiff’s second amended complaint. (Doc. 26).
Based upon a review of the motion and related materials, the
motion to dismiss will be granted in part and denied in part.
By way of relevant background, the plaintiff filed the instant
action on September 5, 2018. (Doc. 1). The defendants filed
a motion to dismiss the original complaint on September
27, 2018. (Doc. 7). Prior to any ruling by the court on
the defendants’ motion to dismiss, on November 19, 2018,
the plaintiff filed an amended complaint. (Doc. 18). The
defendants responded on December 3, 2018, with a motion
to dismiss the amended complaint. (Doc. 21). Rather than
oppose the defendants’ motion to dismiss the amended
complaint, on December 18, 2018, the plaintiff filed a second
amended complaint. (Doc. 23). On January 2, 2019, the
defendants filed a motion to dismiss the plaintiff’s second
amended complaint (Doc. 26) followed by a supporting brief
on January 16, 2019 (Doc. 30). The plaintiff filed a brief in
opposition to the defendants’ motion on January 28, 2019
(Doc. 31), which was followed by the defendants’ reply brief
on February 11, 2019 (Doc. 32).

The defendants’ motion to dismiss is brought pursuant to the
provisions of Fed.R.Civ.P. 12(b)(6). This rule provides for
the dismissal of a complaint, in whole or in part, if the plaintiff
fails to state a claim upon which relief can be granted. The
moving party bears the burden of showing that no claim has
Hedges v. United States, 404 F.3d 744, 750
been stated,
(3d Cir. 2005), and dismissal is appropriate only if, accepting
all of the facts alleged in the complaint as true, the plaintiff
has failed to plead “enough facts to state a claim to relief that
Bell Atlantic Corp. v. Twombly,
is plausible on its face,”
550 U.S. 544 (2007) (abrogating “no set of facts” language
found in
Conley v. Gibson, 355 U.S. 41, 45-46 (1957)).
The facts alleged must be sufficient to “raise a right to relief
above the speculative level.” Twombly, 550 U.S. 544. This
requirement “calls for enough fact[s] to raise a reasonable
expectation that discovery will reveal evidence of” necessary
elements of the plaintiff’s cause of action. Id. Furthermore,
in order to satisfy federal pleading requirements, the plaintiff
must “provide the grounds of his entitlement to relief,” which
“requires more than labels and conclusions, and a formulaic
recitation of the elements of a cause of action will not do.”
Phillips v. County of Allegheny, 515 F.3d 224, 231 (3d
Cir. 2008) (brackets and quotations marks omitted) (quoting
Twombly, 550 U.S. 544).
In considering a motion to dismiss, the court generally relies
on the complaint, attached exhibits, and matters of public
Sands v. McCormick, 502 F.3d 263 (3d Cir.
record. See
2007). The court may also consider “undisputedly authentic
document[s] that a defendant attaches as an exhibit to a
motion to dismiss if the plaintiff’s claims are based on the
[attached] documents.”
Pension Benefit Guar. Corp. v.
White Consol. Indus., 998 F.2d 1192, 1196 (3d Cir. 1993).
Moreover, “documents whose contents are alleged in the
complaint and whose authenticity no party questions, but
which are not physically attached to the pleading, may be
considered.”
Pryor v. Nat'l Collegiate Athletic Ass'n, 288
F.3d 548, 560 (3d Cir. 2002). However, the court may not
rely on other parts of the record in determining a motion to
dismiss. See Jordan v. Fox, Rothschild, O'Brien & Frankel,
20 F.3d 1250, 1261 (3d Cir. 1994).
*2 Generally, the court should grant leave to amend a
complaint before dismissing it as merely deficient. See, e.g.,
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Fletcher-Harlee Corp. v. Pote Concrete Contractors, Inc.,
482 F.3d 247, 252 (3d Cir. 2007);

Grayson v. Mayview

State Hosp., 293 F.3d 103, 108 (3d Cir. 2002);
Shane
v. Fauver, 213 F.3d 113, 116-17 (3d Cir. 2000). “Dismissal
without leave to amend is justified only on the grounds of bad
faith, undue delay, prejudice, or futility.”
363 F.3d 229, 236 (3d Cir. 2004).

Alston v. Parker,

According to the general allegations in the plaintiff’s second
amended complaint, the plaintiff is employed as a high school
teacher for the defendant Scranton School District (“School
District”). Defendant Alexis Kirijan was the Superintendent
for the School District. The plaintiff alleges that defendant
Kirijan was an official policymaker of the School District
and, pursuant to Scranton School District Policy 309, she
was responsible for assignment, reassignment, or transfers of
district employees.
In the first of three counts in the second amended complaint,
the plaintiff sets forth a First Amendment retaliation claim. In
support of this claim, the plaintiff alleges that, in the summer
of 2015, he was appointed to an executive position with the
Union and, in that position, he represents employees who
have been accused of misconduct. Throughout 2017-2018,
the plaintiff alleges that he represented many employees.
In his position, the plaintiff alleges that he has been a
vocal critic of defendant Kirijan and has appeared in the
newspaper and on television criticizing the handling of
various school district matters. On or about November 14,
2017, the plaintiff alleges that he gave a televised speech at
a school board meeting criticizing the school administration.
In or around December 2017, the plaintiff alleges that he
spoke out at a school board meeting criticizing defendant
Kirijan, specifically mentioning her corruption and gross
malfeasance. After this, in or about February or March of
2018, defendant Kirijan is alleged to have mentioned the
plaintiff at a school board meeting at which adult bullying was
being discussed.
On or about March 20, 2018, the plaintiff appeared on the
front page of the Scranton Times in relation to an article
regarding his protesting the school administration. Shortly
thereafter, around the Easter holiday, the plaintiff alleges that
defendant Kirijan went outside the work site and interfered
with his volunteer activities for his church. Specifically,
defendant Kirijan is alleged to have told the plaintiff’s priest
that she did not want the plaintiff to be a reader during mass

stating that he attends school board meetings and upsets her
and that she finds him offensive because of his speech.
On or about June 4, 2018, the plaintiff spoke out against
the School District with respect to the furloughing of 99
employees. In the same month, the plaintiff alleges that he
requested to teach an Honors class for the Fall 2018-2019
school year and was denied the same. The Scranton School
District listed the Honor classes “TBA,” even though the
plaintiff has 14 years of experience and an unblemished work
record.
In August 2018, the plaintiff applied for a soccer coaching
position. He had been a soccer coach in the past. There were
only two candidates for the position, the plaintiff and another
individual, who was not a teacher. The plaintiff was not
selected for the position, even though he alleges he was more
qualified than the other applicant. The plaintiff alleges that he
lost money because he was not selected for the position.
*3 According to the plaintiff, he has no official duty to report
school district and officials’ misconduct, and he was acting
as a citizen when he spoke out at school board meetings and
appeared on television and in the newspaper. The plaintiff
alleges that he was acting as a citizen when he represented
the union and that his free speech is a matter of public
concern since it has been publicized and is of interest to the
community.
In count two of his second amended complaint, the plaintiff
sets forth a state law defamation claim. In support of this
claim, the plaintiff alleges that defendant Kirijan called him
“offensive” to his parish priest. The plaintiff alleges that he
is not offensive and, therefore, that fact is false. The plaintiff
alleges that defendant Kirijan knew that calling him offensive
was false. In calling him offensive, the plaintiff alleges that
defendant Kirijan was not expressing her opinion, but rather
the fact that the plaintiff was offensive, and that she was
motivated by ill will and malice when she stated this to the
priest. The plaintiff alleges that defendant Kirijan intended
to harm his reputation and deter the priest and others from
associating with him and, specifically, that defendant Kirijan
intended to have the priest stop the plaintiff from helping in
parish activities such as reading at mass. The plaintiff alleges
that defendant Kirijan’s statement implies that he has acted in
a way that would be inconsistent with the proper, honest and
lawful performance of his profession and conveyed that the
plaintiff was unfit to properly, honestly and lawfully perform
his duties for the church.

© 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Also in this count, the plaintiff alleges that defendant Kirijan
mentioned his name during a discussion on adult bullying
and implied that he was a bully. The plaintiff alleges that this
statement is false and was motivated by ill will and malice.
Again, the plaintiff alleges that defendant Kirijan sought to
deter others from associating with him by mentioning his
name when discussing bullying.
Finally, in the third count of his second amended complaint,
the plaintiff sets forth a state law false light invasion of
privacy claim. Here, the plaintiff alleges that defendant
Kirijan specifically made negative reference to him to his
parish priest stating that he was offensive and requesting that
he not be allowed to participate in parish activities, thereby
placing him in false light to his priest by implying that he did
something wrong. The plaintiff alleges that defendant Kirijan
was specifically intending to harm him and was motivated by
ill will and had malice toward him.
In their motion to dismiss the plaintiff’s second amended
complaint, the defendants initially argue that the plaintiff’s
First Amendment retaliation claims premised on his alleged
non-selection to instruct an Honors course and nonappointment to the extracurricular position of soccer coach
fail as against defendant Kirijan for lack of personal
involvement. Specifically, the defendants argue that the
plaintiff has not alleged any facts indicating that defendant
Kirijan made the decision not to select him to instruct the
Honors class or made the decision to not appoint him as
the soccer coach. Moreover, the defendants argue that the
plaintiff’s second amended complaint does not contain any
factual allegations that support the contention that defendant
Kirijan had contemporaneous, personal knowledge of the
plaintiff’s non-selection or non-appointment and acquiesced
in it.
*4 In response, the plaintiff argues that he has alleged
that defendant Kirijan is the Superintendent for the Scranton
School District and that, as Superintendent, pursuant to
School District Policy 309 1 , defendant Kirijan is responsible
for the assignment, reassignment, or transfers of district
employees. The plaintiff has alleged that, after speaking
out against the School District and defendant Kirijan, his
request to teach an Honors class was denied, as was his
application for a soccer coaching position. The plaintiff
argues, therefore, that he has sufficiently alleged defendant
Kirijan’s involvement in the decision not to place him in the
Honors program and not to appoint him as the soccer coach.

Although the plaintiff’s allegations are scant, drawing all
reasonable inferences in the plaintiff’s favor, as the court must
do on a motion to dismiss, the court finds that the plaintiff has
barely alleged enough to proceed with his retaliation claims
based upon the failure to place him in the Honors program and
the decision not to hire him for the soccer coaching position.
The defendants’ motion to dismiss will therefore be denied
on this basis.
The defendants next argue that defendant Kirijan was not
acting under color of state law when she allegedly “told
Plaintiff’s priest that she does not want Plaintiff to be a
reader during mass.” To this extent, the defendants argue
that the allegations indicate that defendant Kirijan violated
the plaintiff’s First Amendment rights “by going outside the
work site and interfering with his volunteer activities for his
Church,” namely, by telling “Plaintiff’s priest that she does
not want Plaintiff to be a reader during mass.” The defendants
argue that such private conduct does not satisfy the “undercolor-of-state-law element of § 1983.” The defendants argue
that,
“The traditional definition of acting under color of state
law requires that the defendant in a § 1983 action have
exercised power ‘possessed by virtue of state law and
made possible only because the wrongdoer is clothed with
the authority of state law.’ ” See
West v. Atkins, 487
U.S. 42, 49, 108 S.Ct. 2250, 2255, 101 L.Ed.2d 40 (1988)
(emphasis added). “[G]enerally, a public employee acts
under color of state law while acting in his official capacity
or while exercising his responsibilities pursuant to state
West, 487 U.S. at 50. “Thus, the essence
law.” See
of section 1983's color of law requirement is that the
alleged offender, in committing the act complained of,
abused a power or position granted by the state.” See
Bonenberger v. Plymouth Township, 132 F.3d 20, 24
(3d Cir. 1997); see also
Mark v. Borough of Hatboro,
51 F.3d 1137, 1150 (3d Cir. 1995) (“[A]n otherwise private
tort is not committed under color of law simply because the
tortfeasor is an employee of the state”). “[T]he under-colorof-state-law element of § 1983 excludes from its reach
‘merely private conduct, no matter how discriminatory
or wrongful.’ ” See
Am. Mfrs. Mut. Ins. Co., 526
U.S. at 50. “[A] state employee who pursues purely
private motives and whose interaction with the victim is
unconnected with his execution of official duties does not

© 2021 Thomson Reuters. No claim to original U.S. Government Works.
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act under color of law.” See

Bonenberger, 132 F.3d at

24; see also Barna v. City of Perth Amboy, 42 F.3d 809,
816-17 (3d Cir. 1994).
(Doc. 30, pp. 9-10).
The defendants argue that because the alleged conduct by
defendant Kirijan occurred outside of the work site and was
related to a comment concerning the plaintiff’s non-secular
volunteer activities, her comment was not, as a matter of
law, an exercise of her statutory authority as a public school
superintendent, nor was her alleged comment “made possible
only because [she was] clothed with the authority of state
law.” See

West, 487 U.S. at 49.

*5 The plaintiff responds that defendant Kirijan was acting
pursuant to her authority as Superintendent because she
mentioned school district business in her comments to the
priest. Specifically, the plaintiff alleges that defendant Kirijan
stated that the plaintiff attends school board meetings and
upsets her. The plaintiff argues that, but for the fact that
defendant Kirijan was a Superintendent, she would have no
knowledge about the plaintiff’s alleged offensive conduct at
School Board meetings and that, but for her position, she
would never have asked a third party to inflict her retaliatory
actions upon the plaintiff based on events that occurred at
School Board meetings.
“[T]he ultimate resolution of whether an actor was ...
functioning under color of law is a question of law for the
court.” See
Goldstein v. Chestnut Ridge Volunteer Fire
Co., 218 F.3d 337, 344 n. 7 (4th Cir. 2000); Blankenship
v. Buenger, 653 Fed.Appx. 330 (5th Cir. June 28, 2016)
(collecting cases). Here, the court finds that, simply because
defendant Kirijan may have referenced the plaintiff’s
attendance at school board meetings during her conversation
with the priest is insufficient to deem her activity undercolor-of-state-law. There is no indication from the allegations
of the plaintiff’s second amended complaint that Dr. Kirijan
was performing duties more akin to those performed by
Superintendents in having the alleged conversation with the
priest. See 24 P.S. § 10-1081. 2 Rather, the allegations are
more akin to defendant Kirijan having a private conversation
regarding matters that affected her personally. Moreover, the
plaintiff’s argument that “[b]ut for the fact that Defendant
Kirijan was a superintendent, she would have no knowledge
about Plaintiff’s alleged offensive conduct at School Board
meetings” is unavailing, as the plaintiff himself acknowledges

the open and public nature of the school board meetings and
his activities, including that he has appeared on television
and in the newspapers criticizing the School District and its
officials. The court finds that the allegations of the plaintiff’s
second amended complaint fail to sufficiently allege that
defendant Kirijan acted under-color-of-state-law when she
allegedly engaged in the conversation with the plaintiff’s
parish priest. As such, the court finds the conduct nonactionable under § 1983 and the defendants’ motion to
dismiss the plaintiff’s retaliation claim will be granted on this
basis.
Next, the defendants argue that the plaintiff has failed to
adequately allege a state law claim for defamation based upon
his allegations that defendant Kirijan called him offensive
and implied that he was a bully. The defendants argue that
these statements constitute statements of opinion and are not
actionable.
To establish a prima facie claim of defamation under
Pennsylvania law, a plaintiff must prove that: (1)
the communication was defamatory in nature, (2) the
communication was published by the defendant, (3) the
communication applied to the plaintiff, (4) the recipient of
the communication understood its defamatory meaning and
its application to the plaintiff, and (5) the plaintiff suffered
special harm as a result of the communication’s publication.
42 Pa.C.S. § 8343(a). It is for the court to determine, as
a matter of law, whether a particular communication is
U.S. Healthcare
capable of a defamatory meaning. See
v. Blue Cross of Greater Phila., 898 F.2d 914, 923 (3d
12th St. Gym, Inc. v. Gen. Star Indem. Co.,
Cir. 1990);
93 F.3d 1158, 1163 (3d Cir. 1996). If a communication
tends to harm the reputation of another so as to lower
him in the estimation of the community or to deter third
persons from associating or dealing with him, it will be
considered defamatory. See 12th St. Gym, 93 F.3d at 1163.
If words are simply annoying, embarrassing, or uncouth,
Beverly Enters.
they will not qualify as defamatory. See
v. Trump, 182 F.3d 183, 187 (3d Cir. 1999). The “way
in which the communication would have been interpreted
by the reasonable, average person in its intended audience”
constitutes the deciding factor as to whether words will
qualify as defamatory. Karl v. Donaldson, Lufkin & Jenrette
Sec. Corp., 78 F.Supp.2d 393, 397 (E.D. Pa. 1999). In
tandem with the foregoing, is the Pennsylvania courts’
recognition that ‘statements of opinion, without more, are not
actionable.’ ” Levenson v. Oxford Global Res., Inc., 2007

© 2021 Thomson Reuters. No claim to original U.S. Government Works.
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WL 4370911, at *5 (W.D. Pa. Dec. 11, 2007) (quotation
omitted). Specifically, an opinion that could not reasonably
be construed as implying undisclosed defamatory facts will
not substantiate a claim. See Cornerstone Sys. v. Knichel
Logistics, L.P., 255 Fed.Appx. 660, 665 (3d Cir. 2007)
(reiterating that opinions may be defamatory only if the are
“reasonably understood as implying ... undisclosed facts” of
a defamatory nature).
*6 As to the plaintiff’s allegation that defendant Kirijan
stated “that Plaintiff attends school board meetings and upsets
her and that she finds Plaintiff offensive,” (emphasis added),
the court finds that this is the personal opinion of defendant
Kirijan. No one could reasonably believe that defendant
Kirijan’s statement derived from any implied defamatory
facts because it was exclusively the perspective of defendant
Kirijan. Therefore, the court finds that the statement is not
defamatory.
As to the plaintiff’s allegation that defendant Kirijan
mentioned his name while speaking on adult bullying, here,
the plaintiff does not even allege that a specific statement was
made about the plaintiff, only an implication. Even assuming
that defendant Kirijan had actually stated that the plaintiff was
a bully, such has been found to be a non-actionable opinion
which is insufficient to support a claim of defamation. See
Purcell v. Ewing, 560 F.Supp.2d 337, 344 (M.D. Pa. 2008).
In light of the foregoing, the court finds that the plaintiff has
insufficiently pleaded a claim for defamation. Because the
court finds that any amendment of the complaint would be

futile on this basis, the plaintiff’s claim for defamation will
be dismissed with prejudice.
Finally, the defendants argue that the plaintiff has failed to
state a claim for false light invasion of privacy. To establish
an invasion of privacy/false light claim a plaintiff must show
there was “publicity, given to private facts, which would
be highly offensive to a reasonable person and which are
Rush v. Phila.
not of legitimate concern to the public.”
Newspapers, Inc., 732 A.2d 648, 654 (Pa. Super. Ct. 1999).
In addition, there must be widespread dissemination, and
communication to only a few will not suffice. Id.
The plaintiff bases his false light claim on the statement
allegedly made by defendant Kirijan to the plaintiff’s priest.
To the extent that defendant Kirijan told the plaintiff’s priest
that he attends school board meetings and upsets her and that
she finds him offensive because of his speech, the court finds
that this statement to the plaintiff’s priest is not sufficient to
satisfy the “widespread dissemination” element required to
support a false light invasion of privacy claim. As such, the
defendants’ motion will be granted on this basis.
Based upon the foregoing, the defendants’ motion to dismiss
will be granted in part and denied in part. An appropriate order
shall issue.
All Citations
Slip Copy, 2019 WL 5864453

Footnotes
1

2

School District Policy 309 provides,
Delegation of Responsibility
The Superintendent or designee shall provide a system of assignment or reassignment for district
employees that includes consideration of requests for voluntary transfers.
(Doc. 32, Ex. A).
“The duties of district superintendents shall be to visit personally as often as practicable the several schools
under his supervision, to note the courses and methods of instruction and branches taught, to give such
directions in the art and methods of teaching in each school as he deems expedient and necessary, and
to report to the board of school directors any insufficiency found, so that each school shall be equal to the
grade for which it was established and that there may be, as far as practicable, uniformity in the courses of
study in the schools of the several grades, and such other duties as may be required by the board of school
directors. The district superintendent shall have a seat on the board of school directors of the district, and
the right to speak on all matters before the board, but not to vote.”
© 2021 Thomson Reuters. No claim to original U.S. Government Works.
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See 24 P.S. § 10-1081.

End of Document
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CHAPMAN v. JOURNAL CONCEPTS, INC.
Cite as 528 F.Supp.2d 1081 (D.Hawai‘i 2007)

gue that they were acting to the best of
their knowledge under appropriate Keyhea
protocol when medicating Plaintiff against
his will, and therefore they are entitled to
qualified immunity. (Defendants’ Memorandum, 18–19.) The Court finds that this
key question is more properly resolved on
a motion for summary judgment or at
trial, when Defendants may present evidence in support of their claim, and the
Court may properly consider such evidence. Defendants’ mere assertion of
good faith is insufficient to support a complete defense at this stage in the litigation.
The Court cannot conclude at this juncture
that a reasonable official in any of the
various defendants’ positions would have
believed that Plaintiff’s extended period of
involuntary medication was authorized and
that their conduct was lawful in light of
Plaintiff’s allegations that the required
stringent procedures were not followed.
Thus, for the purposes of the instant motion, the Court cannot resolve the issue of
whether Defendants are entitled to qualified immunity. Therefore, the Court
RECOMMENDS that Defendants’ claim
that they are entitled to qualified immunity be DENIED without prejudice.
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This report and recommendation of the
undersigned Magistrate Judge is submitted pursuant to 28 U.S.C. § 636(b)(1) to
the United States District Judge assigned
to this case.
IT IS HEREBY ORDERED that no
later than September 28, 2007 any party to
this action may file written objections with
the Court and serve a copy on all parties.
The document should be captioned ‘‘Objections to Report and Recommendation.’’
IT IS FURTHER ORDERED that any
reply to the objections shall be filed with
the Court and served on all parties no
later than October 5, 2007. The parties
are advised that failure to file objections
within the specified time may waive the
right to raise those objections on appeal of
the Court’s order. Martinez v. Ylst, 951
F.2d 1153 (9th Cir.1991).
IT IS SO ORDERED.
DATED: August 27, 2007.

,

CONCLUSION
Based on the foregoing reasons, the
Court RECOMMENDS that:
1. Defendants’ Motion to Dismiss be
GRANTED IN PART and Plaintiff’s state
law negligence claim be DISMISSED;
2. Defendants’ Motion to Dismiss be
GRANTED IN PART and Plaintiff’s
Eighth Amendment claim be DISMISSED;
3. Defendants’ Motion to Dismiss be
DENIED IN PART and Plaintiff be allowed to pursue his Fourteenth Amendment claim; and,
4. Defendants’
qualified
immunity
claim be DENIED without prejudice.

Craig Elmer (‘‘Owl’’) CHAPMAN,
Plaintiff,
v.
JOURNAL CONCEPTS, INC., a California Corporation, d.b.a, The Surfer’s
Journal; Jeff Johnson; Steve Pezman;
Debbee Pezman; Dan Milnor; Scott
Hulet; and Jeff Divine, Defendants.
Civil No. 07–00002 JMS/LEK.
United States District Court,
D. Hawai‘i.
Nov. 7, 2007.
Background:
Surfer brought action
against surfing magazine, author, photog-
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rapher, editor, photo editor, and publishers, alleging defamation or libel per se,
disparagement of trade, appropriation or
unauthorized use of an individual’s name
or photograph in an unfavorable publication, tortious interference with business,
unjust enrichment, invasion of privacy,
false light, intentional infliction of emotional distress, and negligent infliction of emotional distress. Defendants moved for partial summary judgment.
Holdings: The District Court, J. Michael
Seabright, J., held that:
(1) surfer was public figure for purposes
of defamation action;
(2) surfer could not sustain claim for misappropriation or unauthorized use of
name and photograph; and
(3) facts concerning surfer’s drug use and
drinking were not private.
Motion granted in part and denied in part.
1. Libel and Slander O48(1)
A general purpose public figure has
achieved such pervasive fame or notoriety
that he becomes a public figure for all
purposes and in all contexts.
2. Libel and Slander O48(1)
Absent clear evidence of general fame
or notoriety in the community, and pervasive involvement in the affairs of society,
an individual should not be deemed a public personality for all aspects of his life.
3. Libel and Slander O48(1)
An individual who is merely well
known in some circles, but has achieved no
general fame or notoriety in the community remains a private figure.
4. Libel and Slander O48(1)
A sports figure may be considered a
general purpose public figure within a limited sporting community for purposes of a
defamation claim.

5. Libel and Slander O48(1)
To make determination whether a
sports figure may be considered a general
purpose public figure within a limited
sporting community, the court must define
the applicable community, consider whether plaintiff is in fact a general purpose
public figure in the community in general
terms, whether he has access to media,
whether he has assumed the risk of publicity, and whether any public figure status
has eroded over time.
6. Libel and Slander O48(1)
Surfers ascribed to a unique culture,
lingo, style of dress, and etiquette, and
thus the surfing community was a clearly
definable segment of society, as required
to apply public figure actual malice standard to surfer’s defamation claim against
magazine, author, editors and publisher.
7. Libel and Slander O48(1)
Magazine containing allegedly defamatory article about surfer was dedicated to
and targeted at a subsection of the surfing
community, namely mature surfing enthusiasts, and was not likely to appeal to
ordinary sports fans or individuals with
only a casual or passing interest in surfing
as sport or culture, and thus relevant population to determine applicability of public
figure actual malice standard in surfer’s
defamation action against magazine was
the surfing community, members of which
were targeted and reached by magazine.
8. Libel and Slander O48(1)
To fall under the actual malice standard, allegedly defamatory statements
must occur within the limits of the particular community in which plaintiff is claimed
to be a public figure.
9. Libel and Slander O48(1)
Surfer alleging that magazine printed
defamatory article about him was wellknown and celebrated figure within surfing
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community, as required to apply general
purpose public figure standard to surfer’s
defamation suit against magazine; surfer
was featured or mentioned in several magazine articles, was described as ‘‘famous in
the early and mid–70’s for his tuberiding
at Sunset Beach and Maalaea and for his
flamboyant ‘hood ornament’ stance at
Pipeline’’ and as ‘‘one of the most dedicated surfers on the North Shore,’’ and was
featured in surf movies.
10. Libel and Slander O48(1)
The first remedy of any victim of defamation is self-help using available opportunities to contradict the lie or correct the
error and thereby to minimize its adverse
impact on reputation.
11. Libel and Slander O48(1)
Public figures usually enjoy significantly greater access to the channels of
effective communication and hence have a
more realistic opportunity to counteract
false statements than private individuals
normally enjoy; private individuals are
therefore more vulnerable to injury, and
the state interest in protecting them is
correspondingly greater.
12. Libel and Slander O48(1)
Surfing media was, and continued to
be, interested in surfer who alleged that
magazine printed defamatory article about
him, and thus surfer had effective opportunity for rebuttal to alleged defamatory
statements and could counter criticism,
correct falsehoods, and set right any fallacies contained in article, as required to
apply general purpose public figure standard to surfer’s defamation suit against
magazine.
13. Libel and Slander O48(1)
In a limited purpose public figure
case, the simple fact that events attract
media attention is not conclusive of the
public-figure issue; a private individual is
not automatically transformed into a public
figure just by becoming involved or associ-
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ated with a matter that attracts public
attention.
14. Libel and Slander O48(1)
it may be possible for someone to
become a public figure through no purposeful action of his own, but the instances
of truly involuntary public figures must be
exceedingly rare.
15. Libel and Slander O48(1)
Surfer alleging that magazine printed
defamatory article about him assumed a
role or position of special prominence and
notoriety within the surfing community by
tackling exceptionally dangerous and difficult waves and causing a certain degree of
mischief, and thus voluntarily exposed
himself to increased risk of injury from
defamatory falsehood, as required to apply
general purpose public figure standard to
surfer’s defamation suit against magazine.
16. Libel and Slander O48(1), 51(5),
112(2)
Surfer who alleged that magazine
printed defamatory article about him was
public figure, and thus was required to
prove by clear and convincing evidence
that defendants acted with actual malice,
that is, with knowledge that the statement
was false or with reckless disregard of its
truth, in defamation action against magazine, author, publishers and editors.
17. Torts O385
To make out a common law prima
facie claim for misappropriation or unauthorized use under Hawai‘i law, plaintiff
must show (1) that defendants used his
photograph or name, (2) for the defendants’ commercial advantage, (3) without
plaintiff’s consent, and (4) thereby injured
plaintiff.
18. Torts O387
Liability under theory of misappropriation or unauthorized use under Hawai‘i
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law is generally limited to unauthorized
use in connection with the promotion or
advertisement of a product or service and
not for use in a magazine story.
19. Constitutional Law O2070
Publication of newsworthy matters
which are in the public interest is constitutionally privileged under First Amendment. U.S.C.A. Const.Amend. 1.
20. Torts O393
‘‘Newsworthiness’’ privilege to unauthorized use claims under Hawai‘i law is a
line to be drawn when the publicity ceases
to be the giving of information to which
the public is entitled, and becomes a morbid and sensational prying into private
lives for its own sake, with which a reasonable member of the public, with decent
standards, would say that he had no concern. U.S.C.A. Const.Amend. 1.
See publication Words and Phrases for other judicial constructions
and definitions.

21. Constitutional Law O2070
The First Amendment newsworthiness defense extends to almost all reporting of recent events, as well as to
publications about people who, by their
accomplishments, mode of living, professional standard or calling, create a legitimate and widespread attention to their
activities. U.S.C.A. Const.Amend. 1.
22. Torts O393
Author’s tale of his interactions with
surfer, including surfer’s quirky mannerisms, quips, and colorful history, shed light
on one of surfing’s more intriguing personalities and, by extension, on the sport and
culture itself, and thus article, photographs, and liner notes were newsworthy
and relevant, for purposes of surfer’s claim
for misappropriation or unauthorized use
under Hawai‘i law.
U.S.C.A. Const.
Amend. 1.

23. Torts O351
Facts concerning surfer’s drug use
and drinking were previously disclosed in
other publications, and thus were not private, as required for surfer to allege public
disclosure of private facts against magazine under Hawai‘i law.
24. Torts O351
Surfer created a business and placed
his product into stream of commerce, and
thus surfers’s custom board shaping business and interactions with author who purchased surfboard were not private facts, as
required for surfer to allege claim that
magazine article regarding his custom surf
board shaping and business transactions
constituted public disclosure of private
facts in violation of Hawai‘i law.

Arthur E. Ross, Law Office of Arthur E.
Ross, Honolulu, HI, for Plaintiff.
Elijah Yip, Jeffrey S. Portnoy, Cades
Schutte LLP, Honolulu, HI, for Defendants.
ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’
MOTION FOR PARTIAL SUMMARY JUDGMENT
J. MICHAEL SEABRIGHT, District
Judge.
I.

INTRODUCTION

Craig ‘‘Owl’’ Chapman (‘‘Plaintiff’’), a
surfer and surfboard craftsman, sued The
Surfer’s Journal, author Jeff Johnson
(‘‘Johnson’’), photographer Dan Milnor
(‘‘Milnor’’), editor Scott Hulet, photo editor
Jeff Divine, and publishers Steve and Debbee Pezman (collectively, ‘‘Defendants’’)
over an August/September 2006 magazine
issue in which Defendants published an
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article recounting Johnson’s pursuit of a
custom-shaped single-fin surfboard, photographs, and other surfers’ recollections of
Plaintiff. The court finds that Plaintiff is a
general public figure within the surfing
community and that his defamation and
defamation-based claims are governed by
the actual malice standard set forth in
New York Times Co. v. Sullivan, 376 U.S.
254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964)
and its progeny. The court also finds that
Plaintiff’s claims for invasion of privacy
and misappropriation/unauthorized use of
his name and photograph in an unfavorable publication are not viable. Finally, the
court declines to grant summary judgment
on Plaintiff’s false light claim.
II.
A.

BACKGROUND

Factual Background

Plaintiff is a surfer and surfboard shaper living on Oahu’s North Shore. As
described in The Encyclopedia of Surfing,
Plaintiff became
famous in the early and mid–70’s for his
tuberiding at Sunset Beach and Maalaea, and for his flamboyant ‘‘hood ornament stance’’ at Pipeline, where he’d
race through the tube with arms spread
and his right knee dropped to the deck
of his boardTTTT Craig—nicknamed
‘‘Owl’’ as a play on his woeful nearsightedness—soon became one of the most
dedicated surfers on the North
ShoreTTTT Chapman remained a part of
the North Shore surf scene long after
most all his contemporaries moved on,
and became known for his zoned-out but
epigrammatic phrasing. ‘‘When I was
22,’’ he said in 1985, ‘‘I had a Cadillac,
ten surfboards, and ten girlfriends.
Man, I thought it would be like that
forever.’’ As journalist Mike Latronic
later described it, Chapman ‘‘walks the
fine line between profound philosopher
and space-cadet.’’
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Defs.’ Ex. A at D00498–99. Plaintiff dominated the surf breaks for many years. As
a 1985 article in Surfing Magazine observed,
[o]f all the TTT surf cats who were early
pioneers of performance surfing at big
Sunset Beach and Waimea Bay, only
Owl Chapman has persevered. You
could never take an ounce of respect
away from legends like Jeff Hakman or
Sam Hawk or any of those brave souls
of fifteen years ago, venturing out to
second reef Sunset, testing their equipment and state of mind; all of these men
are brave heroes. But who still lives
there and surfs Sunset like an anxious
zealot? Craig ‘‘Owl’’ Chapman, the man
time forgot.
TTT
Here is a man who has been invited to
seven or eight Duke Classics, surfed in
the Smirnoff, Masters, Coke, Stubbies
and Gunston contests and proven himself as one of the greatest big-wave riders in history, and at thirty-five still
possesses the drive and initiative to rush
into dribbling Laniakea to compete with
some of the world’s best small-wave
competitors.
Defs.’ Ex. C at D00517.
Revered as a daring and elite athlete
who routinely surfed the island’s biggest
and most dangerous wave breaks, Plaintiff
was considered to be one of the
North Shore’s most committed surfers—
not the touring professionals or visiting
superstars, but an elite group within
that realm, the ones who live in Hawaii
and base their entire existence around
riding mountainous, terrifying surf TTT
[and who] share the same qualities of
presence and bravado in life-threatening
conditions, and TTT possess a brand of
intelligence that can only be drawn from
the ocean.
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Defs.’ Ex. D at D00521; see also Defs.’ Ex.
H. A ‘‘key figure’’ in surfing, Plaintiff was
fully legit in the water. He’s been out
in more big swells than anyone his age
TTT dodging, scratching, diving, styling
and sensing waves before mostTTTT
Owl made his mark with a style born
of originalityTTTT [H]e came away with
some of the more memorable photos,
and his signature move had as much
panache as a goofyfoot’s barrel.
Defs.’ Ex. E at D00527–28. Plaintiff’s
unique surfing style, innovative surfing
moves, and colorful personality have made
him well-known. Recalling some of Plaintiff’s ‘‘classic, anti-hero antics,’’ an author
for Surfer magazine writes, ‘‘I knew Owl
before I met him. It seemed like all the
best tales my mentor TTT used to tell
involved [Owl] in some bizarre manner.’’
Id. at D00527. In short, Plaintiff is exalted as ‘‘a living legend on the North Shore,
a man who surfed second-reef Pipeline
backside when it was considered beyond
the limits of good sense; a man who has
surfed big Sunset as much as anyone,’’ and
a surfer who ‘‘knew no fear.’’ Defs.’ Ex. D
at D00522, D00524.
Plaintiff turned his surfing talent into a
business: surfboard shaping. Surfboard
designs may be customized by length,
width, material, shape, rails, fins, rocker,
and lift to account for a surfer’s height,
weight, and surfing ability and to maximize
speed or stability in waves of a certain size
and break. See, e.g., Surfboard Design,
available at http://360guide.info/surfing/
surfboard-design.html?Itemid=75
(last
visited Oct. 20, 2007) (describing design
elements taken into consideration for custom surfboards). When Johnson, a surfer
himself, was looking for a custom surfboard to use at Waimea, he was pointed in
Plaintiff’s direction. As Johnson recounts
in ‘‘El Hombre Invisible (With Apologies
to William S. Burroughs): An Owl Chapman Story,’’ published in the August/Sep-

tember 2006 edition of The Surfer’s Journal, a bi-monthly magazine,
[a] good single-fin gun is hard to find.
And the guys who know how to shape
them are either dead, too drunk, or living in some dusty trailer on the outskirts of Cabo. I wanted one but was at
a loss for names. I talked to shaper
Jeff Busman about it and without hesitation he mentioned Owl.
‘‘Owl,’’ Jeff said, ‘‘has never strayed
from what he believes. His boards are
the same now as they were 20 years ago:
flat decks, box rails, flat rocker with that
beak nose. They really work. He’s
Brewer 871 to 873, but it’s not a retro
thing with him. It was and is what he
does. You know, the wave at Sunset
has never changed, so why should he?
The guy is one of my biggest heroes.’’
Defs.’ Ex. O at D00107. Thus began the
story of Johnson’s experience purchasing a
custom surfboard from Plaintiff, and the
impetus for Plaintiff’s present suit.
In the allegedly defamatory article,
Johnson writes of his initial meeting with
Plaintiff:
The measurements were made, the lines
were drawn, and he was slicing through
the foam with a handsaw. Owl made a
humming sound as he walked back and
forth around the blank. He would stop
here and there to make the tiniest adjustments, explaining to me exactly what
he was doing. Out came the Surformb
and he ran it up and down a few times
on each rail. I looked at my watch and
realized we had been there for over an
hour.
‘‘Now,’’ he said as he put the Surformb away and clapped the dust from
his hands, ‘‘you see that I am almost
done here, and I can finish the rest of it
this week. Do you have any money on
you?’’
‘‘Money?’’
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‘‘Yeah, money. I need a deposit. I
don’t work for free.’’
The first rule of backyard board orders is that you never, NEVER pay up
front. But for some reason I felt powerless. I wasn’t thinking straight. Next
thing I knew, we were in my van driving
to Foodland to get money out of the
bank machine.
‘‘Alright,’’ I said to Owl as I handed
him a wad of cash, ‘‘you gotta promise
me that you’ll finish it this week.’’
‘‘Yeah, yeah,’’ he said looking nervously from side to side. ‘‘Of course. This
week.’’
Id. at D00109. Johnson, however, did not
receive his surfboard that week, or for the
next several. He narrates his efforts to
find Plaintiff, searching Plaintiff’s usual
haunts, the supermarket, and the waves,
all to no avail. As Johnson writes,
[t]he first swell of the season had
come and gone, and I didn’t have a
board for Waimea. This became an ongoing joke with my friends. And it was
all my fault. You NEVER pay up front.
Checking the waves at Ehukai one
afternoon I ran into fellow lifeguard and
disgruntled airbrusher Mike Heart.
‘‘Got your board from Owl yet?’’ he said
laughing.
‘‘What do you think?’’ I said, trying
not to laugh with him. ‘‘It’s really not
that funny.’’
‘‘No, I know. It’s just TTT you
should’ve seen what happened the other
day: so classic. I was out at Sunset and
Owl must have cut Bradshaw off or
something, ‘cause Bradshaw was pissed.
He’s sitting there yelling at Owl, calling
him all sorts of names and Owl’s just
sitting there like he could give a shit,
you know, and it’s making Bradshaw
madder and madder—his veins are popping out in his neck, his face is all red,
everybody’s watching. Finally Owl says
‘You know what, Kenny? FUCK YOU!’
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It was all-time! So Bradshaw freaks out
and grabs Owl’s head and starts dunking
him over and over, and Owl is still telling him to fuck off between dunks
‘FUCK YOU TTT FUCK YOU.’ I mean,
those two have been sharing that lineup
for 25 years. It was so classic, like high
school—the stoner and the jock. And
you know what? The funny thing is I
think Owl got the best of him.’’
Id. at D00111.
Finally, two months after their first
meeting, Johnson’s surfboard was complete. Upon inspecting the board, Johnson said,
‘‘Uh, Owl, TTT the rails seem a little
sharp.’’
‘‘What? Give me that thing.’’
He grabbed the board by the rails and
pointed the nose to the sky.
‘‘No,’’ he said, ‘‘this is what you want.
Rails hold a line. Are you kidding me?
You’ll be doing bottom turns from Waimea to Haleiwa!’’
I had to stand my ground. Hard rails
catch chop and there is always a good
amount of chop in big waves. ‘‘Can you
just take them down a bit?’’ I said.
‘‘Just a little softer.’’
‘‘Alright,’’ he said walking into the
shack. ‘‘It’s your boardTTTT’’
Id. at D00112.
Johnson

When Plaintiff finished,

stood the thing on its tail looking up at
the forward rocker, the flattened beak
nose, the sun glistening off the blood-red
tinted glass. It was absolutely beautiful.
I wrapped my hands around the paddleboard-like rails. I noticed right away
that Owl didn’t round off the edges like
I asked him to.
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‘‘Man,’’ said Edis [Johnson’s friend
and master glasser] standing next to me.
‘‘It’s perfect.’’
Id. at D00113.
Johnson’s article is accompanied by several photographs shot by Milnor, including
photos of Plaintiff surfing and at the
beach, and of Plaintiff’s shaping room.
The August/September 2006 issue of The
Surfer’s Journal also included a four-photograph series of Plaintiff surfing with the
following caption:
Starting around 1966, the third distinct
wave of Californians to invade the North
Shore surf scene (following the Malibu/Santa Cruz and WindanSea crews)
was a group of hard-knock teenaged
standouts from the Huntington Pier who
had already earned some local cred in
and amongst those cement pilings and
powerful sandbar conditions and for
whom the Island heavies seem a natural
progressionTTTT Some escaped. Several
augered in. A few survive intact to this
day. Of that group, Owl is a survivor on
his own planet. We like to inspect people like that. On page 110, Jeff Johnson, himself a piece of true grit, shares
some Owl droppings. The above Jeff
Divine photo set of Owl poses was taken
in 1974. Since then Owl hasn’t changed
his act much, except at 58, he’s sworn off
Pipe.
Defs.’ Ex. P at D00102. The liner notes
included in the same issue tells another
surfer’s recollection of Plaintiff:
On land he wore Coke-bottle lenses, but
contacts weren’t invented yet so he went
out there blind. Later in his surfing
career he started riding big waves; by
big I mean HUGE! I always figured it
was because he couldn’t see what he was
1.

Plaintiff subsequently filed several Errata.
On September 20, 2007, two days after Defendants filed their Reply, Plaintiff also filed an
Amended Memorandum in Opposition, which
the court struck. The next day, Plaintiff filed

getting into. He was always taking
these really big wavesTTTT He’d just
drop in and go for it, which sometimes
caused bad energy in the water because
he couldn’t see you. You’d already be in
the spot, and he’d drop right in front of
you and you’d yell, ‘‘Owl! Owl!’’ And he’d
look back at you startled, like he didn’t
know you were there TTT but, you know,
he knew you were thereTTTT I heard
he’s been sober for the last year. One
year out of [the last] 40? (Laughing)
That’s good!
Id. at D00114.
B.

Procedural Background

Plaintiff filed a Complaint on January 3,
2007 and a First Amended Complaint on
August 15, 2007 alleging claims of defamation or libel per se, disparagement of
trade, appropriation or unauthorized use of
an individual’s name or photograph in an
unfavorable publication, tortious interference with business, unjust enrichment, invasion of privacy, false light, intentional
infliction of emotional distress, and negligent infliction of emotional distress. Defendants filed a Motion for Partial Summary Judgment on July 26, 2007. Plaintiff
filed a Memorandum in Opposition on September 10, 2007.1 Defendants filed a Reply on September 18, 2007. The court
heard oral arguments on September 24,
2007.
III.

STANDARD OF REVIEW

A party is entitled to summary judgment where there is no genuine issue of
material fact. Fed.R.Civ.P. 56(c). When
reviewing a motion for summary judgment, the court construes the evidence—
a request under the local rules for the court’s
permission to file the Amended Memorandum
in Opposition; the court granted Plaintiff’s ex
parte motion during oral arguments on September 24, 2007.
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and any dispute regarding the existence of
facts—in favor of the party opposing the
motion. Snead v. Metro. Prop. & Cas.
Ins. Co., 237 F.3d 1080, 1086 (9th Cir.
2001). ‘‘One of the principal purposes of
the summary judgment rule is to isolate
and dispose of factually unsupported
claims or defenses.’’ Celotex Corp. v. Catrett, 477 U.S. 317, 323–24, 106 S.Ct. 2548,
91 L.Ed.2d 265 (1986). Thus, summary
judgment will be mandated if the nonmoving party ‘‘fails to make a showing
sufficient to establish the existence of an
element essential to that party’s case.’’
Broussard v. Univ. of Cal. at Berkeley, 192
F.3d 1252, 1258 (9th Cir.1999) (quoting
Celotex, 477 U.S. at 322, 106 S.Ct. 2548).
IV.
A.

ANALYSIS

Plaintiff Is a Public Figure Within
the Surfing Community and His
Defamation and Defamation–Based
Claims Are Thus Governed By the
‘‘Actual Malice’’ Standard

Plaintiff alleges that the August/September 2006 issue of The Surfer’s Journal
contained defamatory content.2 A statement is defamatory if it ‘‘tends to ‘harm
the reputation of another as to lower him
in the estimation of the community or deter third persons from associating or dealing with him.’ ’’ Fernandes v. Tenbruggencate, 65 Haw. 226, 228, 649 P.2d 1144,
1146 (1982) (quoting Restatement (Second)
of Torts § 559 (1976)). To prevail on a
defamation-based claim, a public figure
plaintiff must establish (1) a false and defamatory statement; (2) an unprivileged
publication to a third party; (3) special
harm or per se defamation; and (4) actual
malice. See New York Times, 376 U.S. at
279–80, 84 S.Ct. 710; Curtis Publ’g Co. v.
Butts, 388 U.S. 130, 155, 164, 87 S.Ct. 1975,
2.

Plaintiff’s First Amended Complaint includes Johnson’s article, the photograph and
caption appearing on the interior or back
cover, and the liner notes, all of which were
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18 L.Ed.2d 1094 (1967); Beamer v. Nishiki, 66 Haw. 572, 578–79, 670 P.2d 1264,
1271 (1983) (citing Restatement (Second)
of Torts § 558 (1977)).
Defendants move for partial summary
judgment on the issue of whether Plaintiff
is a public figure. This is a question of law
for the court. See Rosenblatt v. Baer, 383
U.S. 75, 88, 86 S.Ct. 669, 15 L.Ed.2d 597
(1966). ‘‘[D]etermining precisely what individuals are public figures is an uncertain
practice not readily susceptible to the application of mechanical rules.’’ Kroll Assocs. v. City & County of Honolulu, 833
F.Supp. 802, 805 (D.Haw.1993) (citing Rosanova v. Playboy Enters., Inc., 411
F.Supp. 440, 443 (S.D.Ga.1976), aff’d, 580
F.2d 859 (5th Cir.1978) (‘‘Defining public
figure is much like trying to nail a jellyfish
to the wall.’’)).
In Rosenbloom v. Metromedia, Inc., 403
U.S. 29, 44, 91 S.Ct. 1811, 29 L.Ed.2d 296
(1971), a plurality opinion extended the
New York Times actual malice standard to
all ‘‘matters of public or general concern.’’
This rule—requiring judges to determine
matters of public interest—was abandoned
three years later. In Gertz v. Robert
Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997, 41
L.Ed.2d 789 (1974), the Court re-directed
the focus to center on the public versus
private status of the plaintiff in order to
strike the proper balance between freedom
of the press and society’s interest in redressing claims of defamation.
Gertz explained ‘‘public figure’’ status:
For the most part those who attain this
status have assumed roles of especial
prominence in the affairs of society.
Some occupy positions of such persuasive power and influence that they are
deemed public figures for all purposes.
published in the August/September 2006 edition of The Surfer’s Journal. See Defs.’ Exs.
O, P & Q.
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More commonly, those classed as public
figures have thrust themselves to the
forefront of particular public controversies in order to influence the resolution
of the issues involved.
Id. at 345, 94 S.Ct. 2997. Gertz justified
the distinction between public and private
figures on two grounds. First, public figures have ‘‘greater access to the channels
of effective communication and hence have
a more realistic opportunity to counteract
false statements than private individuals
normally enjoy.’’ Id. at 344, 94 S.Ct. 2997.
Private individuals, without access to the
media or other effective means of communication, are correspondingly more vulnerable to injury. In other words, unlike a
private individual, a public figure is likely
able to ‘‘resort to effective ‘self-help.’ ’’
Wolston v. Reader’s Digest Ass’n, Inc., 443
U.S. 157, 164, 99 S.Ct. 2701, 61 L.Ed.2d
450 (1979). Second, and more importantly,
the media may act on the assumption that
‘‘public figures have voluntarily exposed
themselves to increased risk of injury from
defamatory falsehood concerning them.
No such assumption is justified with respect to a private individual.’’ Gertz, 418
U.S. at 345, 94 S.Ct. 2997.
The court must determine a workable
framework to analyze properly whether
Plaintiff is a public figure. Most courts
addressing the public figure status of athletes have applied the limited purpose public figure framework. That legal theory is
inapplicable here—Plaintiff has not inserted himself into any public interest dispute
in order to bring about its resolution; and,
even if surfing could fall within an extremely broad definition of a public interest controversy, the allegedly defamatory
publication does not directly cover Plaintiff’s surfing feats or performance but instead discusses private and personal facts,
such as Plaintiff’s drug use. Defendants
thus concede that Plaintiff is not a limited
purpose public figure, and assert instead
that Plaintiff tends towards being a gener-

al purpose public figure, thereby triggering the actual malice standard.
[1–3] As articulated in Gertz, a general
purpose public figure has ‘‘achieve[d] such
pervasive fame or notoriety that he becomes a public figure for all purposes and
in all contexts.’’ Id. at 351, 94 S.Ct. 2997.
However, ‘‘absent clear evidence of general fame or notoriety in the community, and
pervasive involvement in the affairs of society, an individual should not be deemed a
public personality for all aspects of his
life.’’ Id. at 352, 94 S.Ct. 2997. Thus, an
individual who is merely ‘‘well known in
some circles,’’ but has ‘‘achieved no general
fame or notoriety in the community’’ remains a private figure. Id. at 351–52, 94
S.Ct. 2997.
Plaintiff argues that he is not a general
purpose public figure ‘‘for all purposes and
in all contexts.’’ Clearly, he is not a
household name like legendary sports
stars Michael Jordan or Tiger Woods. In
other words, as Plaintiff states, he is not a
general purpose public figure for all purposes and in all contexts. However, the
question remains whether his iconic status
in the surfing community makes him a
public figure within the particular context
of the surfing community.
This court does not read Gertz’s categorizations as finite or absolute prototypes.
Plaintiff’s suggestion would result in the
application of an inflexible test, often ignoring the underpinnings for determining
public figure status. Gertz recognized that
it was ‘‘lay[ing] down broad rules of general application’’ and that ‘‘the foregoing
generalities [might] not obtain in every
instance.’’ Id. at 343–45, 94 S.Ct. 2997.
See also Bruce W. Sanford, Libel and Privacy § 7.4 (2d ed.) (‘‘[Curtis Publ’g Co. v.
Butts, 388 U.S. 130, 154–55, 87 S.Ct. 1975,
18 L.Ed.2d 1094 (1967)] illuminates the
most common misuse of the Gertz prototypes: the misconception that they are
mutually exclusive. Butts makes it clear
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that there is a middle groundTTTT Sports
figures and entertainers are the most frequent occupants of this position. But the
category should reach all those who engage in endeavors in which widespread
public exposure necessarily and foreseeably accompanies success—entertainment,
sports, journalism and even achievement in
the arts and sciencesTTTT Case law reflects
this reasoning. The courts generally conclude that sports figures, entertainers and
the like are ‘public figures’—at least for
the purpose of publications relating to the
cause of their fame or notoriety, basis for
achievement or fitness for position.’’);
Brewer v. Memphis Publ’g Co., Inc., 626
F.2d 1238, 1254 (5th Cir.1980) (‘‘In our
view, however, the Court in Gertz did not
define all subcategories of the public figure
classification.’’); Barry v. Time, Inc., 584
F.Supp. 1110, 1120 n. 13 (N.D.Cal.1984)
(stating that Chuy v. Philadelphia Eagles
Football Club, 595 F.2d 1265 (3d Cir.1979)
(en banc), ‘‘suggests that the Gertz test
should not be applied woodenly, and that
there may be persons whose fame is pervasive in a particular field or profession
and who are public figures with respect to
that field, without regard to whether there
is a particular existing controversy.’’).
[4, 5] The court thus finds that a
sports figure may be considered a general
purpose public figure within a limited
sporting community. To make this determination, the court must define the applicable community, consider whether Plaintiff is in fact a general purpose public
figure in the surfing community in general
terms, whether he has access to media,
whether he has assumed the risk of publicity, and whether any public figure status
has eroded over time.
1.

Defining the Applicable Community and Relevant Population

[6] The first step is to define the limits
of the community within which Plaintiff is
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averred to be a public figure. The court
must therefore identify a relevant population that is specific and particular—that is,
a clearly definable segment of society. Cf.
Wolston, 443 U.S. at 165, 99 S.Ct. 2701
(noting that to fall under the actual malice
standard, the allegedly defamatory statements must be inside the sphere within
which plaintiff is a limited purpose public
figure). The surfing community is a clearly definable segment of society: Surfers
ascribe to a unique culture, lingo, style of
dress, and etiquette. See, e.g., Surfing
Terminology,
available
at
http://
learntosurf.surfkooks.com/surfingterminology/ (last visited Oct. 20, 2007)
(defining numerous surfing terms); Surfing Etiquette, available at http://www.
surfline.com/surfology/surfology borl
index.cfm (last visited Oct. 20, 2007) (discussing rules of surfing etiquette); What
is Surf Style?, available at http://surfing.
about.com/od/surfingfaq/a/122004style.htm
(last visited Oct. 20, 2007) (discussing surfer chic and beach fashion). Although the
surfing industry—boards, clothing, entertainment—has become a multi-million dollar market which has strongly influenced
and permeated popular culture, there is
still a cognizably distinct surfing community.
[7, 8] The court next measures the
population of the relevant community by
the distribution of the allegedly defamatory statements. See, e.g., Harris v. Tomczak, 94 F.R.D. 687, 701 (E.D.Cal.1982)
(‘‘The relevant population in considering
the breadth of name recognition is to be
measured by the audience reached by the
alleged defamation.’’). To fall under the
actual malice standard, the allegedly defamatory statements must occur within the
limits of the particular community in which
Plaintiff is claimed to be a public figure.
Here, The Surfer’s Journal is a magazine
dedicated to and targeted at a subsection
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of the surfing community, namely mature
(over 40 years of age) surfing enthusiasts,
and is not likely to appeal to ordinary
sports fans or individuals with only a casual or passing interest in surfing as sport or
culture. See Pezman Decl. ¶ 10. Over 95
percent of the magazine’s subscribers are
surfers. Id. ¶ 4. The court therefore finds
that the relevant population or community
is the surfing community, members of
which were targeted and reached by The
Surfer’s Journal.
2.

Plaintiff Is a Well-known, Iconic
Figure in the Surfing Community

[9] Plaintiff has been celebrated in the
surfing world. He has been featured or
mentioned in several magazine articles, including Surfer, The Surfer’s Journal, and
The New Yorker. He has appeared in
surfing movies and documentaries. In
fact, he is described in the Encyclopedia of
Surfing as ‘‘famous in the early and mid–
70’s for his tuberiding at Sunset Beach and
Maalaea, and for his flamboyant ‘hood ornament’ stance at Pipeline.’’ Defs.’ Ex. A
at D00498. He is further described as
‘‘one of the most dedicated surfers on the
North Shore’’ and was featured in surf
movies Cosmic Children (1970), A Sea for
Yourself (1973) and Super Session (1975).
Id. In short, Plaintiff is exalted as a ‘‘living
legend on the North ShoreTTTT’’ Defs.’ Ex.
D at D00522. Plaintiff is clearly a wellknown and celebrated figure within the
surfing community.
3.

Access to Channels of Communication

[10, 11] Plaintiff argues that despite
any previous notoriety, he is without access to the media and thus should not be
considered a public figure. As Gertz explained,
The first remedy of any victim of defamation is self-help using available opportunities to contradict the lie or correct
the error and thereby to minimize its

adverse impact on reputationTTTT [P]ublic figures usually enjoy significantly
greater access to the channels of effective communication and hence have a
more realistic opportunity to counteract
false statements than private individuals
normally enjoy. Private individuals are
therefore more vulnerable to injury, and
the state interest in protecting them is
correspondingly greater.
418 U.S. at 344, 94 S.Ct. 2997; see also
Butts, 388 U.S. at 154–55, 87 S.Ct. 1975
(1967) (‘‘The courts have also, especially in
libel cases, investigated the plaintiff’s position to determine whether he has a legitimate call on the court for protection in
light of his prior activities and means of
self-defenseTTTT And both Butts [a wellknown football coach and the athletic director at the University of Georgia who
was accused in an article of rigging a
football game against the University of
Alabama] and Walker [a citizen leader of
riots protesting desegregation at the University of Mississippi accused in an article
of instigating violence against federal marshals] commanded a substantial amount of
independent public interest at the time of
the publicationsTTTT [B]oth commanded
sufficient continuing public interest and
had sufficient access to the means of counterargument to be able ‘to expose through
discussion the falsehood and fallacies’ of
the defamatory statements.’’).
[12] In the case at bar, the sheer volume of published materials quoting or referencing Plaintiff indicate that the surfing
media was, and continues to be, interested
in him, along with his life story. Although
the record on this matter is thin, it appears to the court that if Plaintiff wanted
to rebut Johnson’s article—whether
through an interview, profile, or opinion
piece—the surfing media would be receptive. Plaintiff thus had ‘‘the regular and
continuing access to the media that is one
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of the accouterments of having become a
public figure.’’ Hutchinson v. Proxmire,
443 U.S. 111, 136, 99 S.Ct. 2675, 61
L.Ed.2d 411 (1979). Plaintiff, unlike a private individual, has an effective opportunity for rebuttal and could counter criticism,
correct falsehoods, and set right any fallacies contained in the article.
4.

The Assumed Risk of Publicity

[13, 14] Plaintiff next argues that he is
a private person, such that he never assumed the risk of publicity. The court
thus considers whether, and to what extent, Plaintiff purposefully assumed the
risk of publicity.3 As the Supreme Court
explained in a limited purpose public figure case, ‘‘the simple fact that TTT events
attract[ ] media attention TTT is not conclusive of the public-figure issue. A private
individual is not automatically transformed
into a public figure just by becoming involved or associated with a matter that
attracts public attention.’’ Wolston, 443
U.S. at 167, 99 S.Ct. 2701; see also Time,
Inc. v. Firestone, 424 U.S. 448, 454, 96
S.Ct. 958, 47 L.Ed.2d 154 (1976) (finding
that ‘‘even though the marital difficulties
of extremely wealthy individuals may be of
interest to some portion of the reading
public TTT [plaintiff did not] freely choose
to publicize issues as to the propriety of
her married life’’ and was thus a private
figure); Gertz, 418 U.S. at 352, 94 S.Ct.
2997 (‘‘We would not lightly assume that a
citizen’s participation in community and
professional affairs rendered him a public
figure for all purposes. Absent clear evidence of general fame or notoriety in the
community, and pervasive involvement in
the affairs of society, an individual should
not be deemed a public personality for all
aspects of his life. It is preferable to
reduce the public-figure question to a more
3.

‘‘Hypothetically, it may be possible for
someone to become a public figure through
no purposeful action of his own, but the in-
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meaningful context by looking to the nature and extent of an individual’s participation in the particular controversy giving
rise to the defamation.’’).
[15] Plaintiff contends that he is an
intensely private person who, unlike professional athletes, did not enter professional surfing competitions and did not seek
lucrative endorsements. However, even
assuming the truth of Plaintiff’s contentions, which the court must do under Fed.
R.Civ.P. 56, Plaintiff’s argument fails if the
court determines that he ‘‘invited attention
and comment’’ through either his position
or his conduct. As Gertz’s references to
‘‘fame or notoriety’’ make clear, both Plaintiff’s surfing prowess and/or his misdeeds
can catapult him to public figure status.
Such is the case here: Plaintiff assumed a
role or position of special prominence and
notoriety within the surfing community by
tackling exceptionally dangerous and difficult waves (and, according to press reports, causing a certain degree of mischief). Cf. Butts, 388 U.S. at 155, 87 S.Ct.
1975 (noting that one of the plaintiffs, a
well-known football coach and athletic director, was a limited public figure by ‘‘position alone’’); Chuy v. Philadelphia Eagles
Football Club, 431 F.Supp. 254 (E.D.Pa.
1977), aff’d 595 F.2d 1265 (3d Cir.1979) (en
banc) (‘‘Where a person has, however, chosen to engage in a profession which draws
him regularly into regional and national
view and leads to ‘fame and notoriety in
the community,’ even if he has no ideological thesis to promulgate, he invites general
public discussion.’’). Moreover, the court
observes that Plaintiff has not shunned or
shied from the spotlight. Indeed, over
time, Plaintiff granted several interviews,
has been photographed on numerous occasions, has appeared in surfing movies and
stances of truly involuntary public figures
must be exceedingly rare.’’ Gertz, 418 U.S. at
345, 94 S.Ct. 2997.
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documentaries, and has publicly boasted of
his own surfing skills and status as one of
the preeminent surfers of particular shore
breaks. See Defs.’ Exs. A, C, E, L, M;
Pl’s. Exs. 31–35, 37. Plaintiff has also
appeared in high-profile surfing events
which were filmed and screened for the
public. See Pezman Decl. ¶ 7. This, therefore, is not a case where a particularly
gifted hobbyist consistently objected to,
and tried to protect himself from, the public eye.
Because Plaintiff ‘‘invited attention and
comment,’’ by choosing to grant interviews, appear in movies, and generally act
out on the public stage, The Surfer’s Journal was ‘‘entitled to act on the assumption
that [Plaintiff had] TTT voluntarily exposed
[himself] to increased risk of injury from
defamatory falsehood[.]’’ Gertz, 418 U.S.
at 345, 94 S.Ct. 2997.4
5.

The Passage of Time

Finally, Plaintiff argues that even if he
were a public figure during his surfing
heyday, he was a private individual by the
time the allegedly defamatory article was
published. The Ninth Circuit declined to
address the question of whether the passage of time diminishes or nullifies one’s
limited purpose public figure status, noting
that
4.

Plaintiff correctly notes that Defendants
cannot transform Plaintiff from a talented
surfer to a public figure through their own
publications and to suit their own purposes.
See Hutchinson v. Proxmire, 443 U.S. 111,
135, 99 S.Ct. 2675, 61 L.Ed.2d 411 (1979)
(‘‘[T]hose charged with defamation cannot, by
their own conduct, create their own defense
by making the claimant a public figure.’’);
Kroll Assoc., 833 F.Supp. at 807 (Plaintiff was
not a public figure where ‘‘plaintiff merely
accepted employment as a confidential investigator of corruption within the city bus system. To the extent there was a controversy
over the investigation or the propriety of the
fees, defendants created the controversy by

The Supreme Court has specifically declined to address whether an individual’s
status as a public figure can change over
time. Wolston v. Reader’s Digest Ass’n,
Inc., 443 U.S. 157, 166 n. 7, 99 S.Ct.
2701, 61 L.Ed.2d 450 (1979). Few circuits have addressed this issue, and the
Ninth Circuit is not among them. However, it appears that every court of appeals that has specifically decided this
question has concluded that the passage
of time does not alter an individual’s
status as a limited purpose public figure.
See Street v. Nat’l. Broad. Co., 645 F.2d
1227 (6th Cir.1981), cert. dismissed, 454
U.S. 1095, 102 S.Ct. 667, 70 L.Ed.2d 636
(1981); see also Contemporary Mission
v. New York Times Co., 842 F.2d 612 (2d
Cir.1988), cert. denied, 488 U.S. 856, 109
S.Ct. 145, 102 L.Ed.2d 117 (1988); Wolston v. Reader’s Digest Ass’n, Inc., 578
F.2d 427, 431 (D.C.Cir.1978), rev’d on
other grounds, 443 U.S. 157, 99 S.Ct.
2701, 61 L.Ed.2d 450 (1979); Brewer v.
Memphis Pub. Co., Inc., 626 F.2d 1238
(5th Cir.1980), cert. denied, 452 U.S. 962,
101 S.Ct. 3112, 69 L.Ed.2d 973 (1981);
Time, Inc. v. Johnston, 448 F.2d 378,
381 (4th Cir.1971).
Partington v. Bugliosi, 56 F.3d 1147, 1152
n. 8 (9th Cir.1995); see also Milsap v.
Journal/Sentinel, Inc., 100 F.3d 1265, 1269
(7th Cir.1996). This majority view aptheir own conduct in refusing to pay the fees
and in conducting their political battle in the
press.’’). The court rejects, however, Plaintiff’s arguments that Defendants’ prior publications concerning Plaintiff cannot be used to
establish public figure status. Plaintiff has
failed to demonstrate any nexus between prior publications and the alleged defamatory
article. It is only the August/September 2006
issue of The Surfer’s Journal that the court
cannot consider. In any event, even accepting Plaintiff’s argument, numerous other independent surfing publications have also covered Plaintiff. See Pezman Decl. ¶¶ 3–6;
Defs.’ Exs. A–M, Q, W–AA.
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pears to be analytically sound. From a
constitutional standpoint, ‘‘[i]t is no less
important to allow the historian the same
leeway when he writes the second or third
draft’’ of history than when he writes the
first draft. Street, 645 F.2d at 1235.
This court, however, need not determine
whether the passage of time alters Plaintiff’s status as a general purpose public
figure within a specific and particular community. Recent publications from other
surfing journals demonstrate that Plaintiff
had not receded from the surfing public’s
view: He had been covered in Surfer magazine as recently as 2005, approximately a
year before the article at issue in this case.
See Defs.’ Ex. G. Indeed, the tales of
Plaintiff’s surfing skills and his notoriety
have been passed down to the next generation of surfers with one author observing,
‘‘I knew Owl Chapman before I met him.’’
Defs.’ Ex. E at D00527.
Given the preceding factors, the court
finds as a matter of law that Plaintiff is a
general public figure in the limited context
of the surfing community. Accord, Cepeda
v. Cowles Magazines & Broad., Inc., 392
F.2d 417, 419 (9th Cir.1968) (‘‘ ‘Public figures’ are those persons who, though not
public officials, are ‘involved in issues in
which the public has a justified and important interest.’ Such figures are, of course,
numerous and include artists, athletes,
business people, dilettantes, anyone who is
famous or infamous because of who he is
or what he has done. Orlando Cepeda, the
principal character in the instant suit, was
and is a ‘public figure’ TTT [given his] fame
as an extraordinary baseball player.’’); see
also Brewer, 626 F.2d at 1254–55 (finding
that a former football player was a public
figure not because he was involved in a
public controversy, but due to his fame);
Chuy, 595 F.2d at 1280 (‘‘Professional athletes, at least to their playing careers,
generally assume a position of public
prominenceTTTT The article, which discussed [plaintiff’s] physical condition, his
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contractual dispute, and his retirement,
clearly concerned a man who was a public
figure, at least with respect to his ability to
play football.’’); Barry, 584 F.Supp. at
1120 n. 13 (N.D.Cal.1984) (‘‘[T]here may be
persons whose fame is pervasive in a particular field or profession and who are
public figures with respect to that field,
without regard to whether there is a particular existing controversy.’’). Cf. Butts,
388 U.S. at 154–55, 87 S.Ct. 1975 (finding
college athletic director and former coach
to be a limited purpose public figure);
Vandenburg v. Newsweek, Inc., 507 F.2d
1024, 1025 n. 1 (5th Cir.1975) (finding a
track coach to be a public figure ‘‘for a
limited range of issues’’); Time, Inc. v.
Johnston, 448 F.2d 378, 380 (4th Cir.1971)
(finding that a basketball player was a
limited purpose public figure so far as an
article concerned his public performance);
Celle v. Filipino Reporter Enters., Inc.,
209 F.3d 163, 177 (2d Cir.2000) (finding
defendant, a ‘‘well known radio commentator,’’ was a public figure within the city’s
Filipino–American community); Grayson
v. Curtis Publ’g Co., 72 Wash.2d 999, 436
P.2d 756, 762 (1968) (finding that a basketball coach was a limited purpose public
figure); Brooks v. Paige, 773 P.2d 1098,
1101 (Colo.Ct.App.1988) (holding that a
soccer player was a public figure within
the local sports community); Gomez v.
Murdoch, 193 N.J.Super. 595, 475 A.2d
622, 625 (1984) (finding that a professional
horse jockey was a public figure for a
limited range of issues).
[16] Because Plaintiff is a public figure, he will be required to prove by clear
and convincing evidence that Defendants
acted with ‘‘actual malice—that is, with
knowledge that the statement was false or
with reckless disregard of its truth.’’ New
York Times, 376 U.S. at 279–80, 84 S.Ct.
710. The ‘‘actual malice’’ standard applies
to both Plaintiff’s defamation and defama-
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tion-based claims.5 See Hoffman v. Capital Cities/ABC, Inc., 255 F.3d 1180, 1187
(9th Cir.2001); Leidholdt v. L.F.P. Inc.,
860 F.2d 890, 893 n. 4 (9th Cir.1988).
B.

Plaintiff’s Claim for Misappropriation/Unauthorized Use of Name and
Photograph in an Unfavorable Publication Is Not Viable

[17, 18] In his third cause of action,
Plaintiff alleges that Defendants misappropriated and used his name and likeness in
an unfavorable publication without his authorization. To make out a common law
prima facie claim for misappropriation/unauthorized use, Plaintiff must show (1) that
Defendants used his photograph or name;
(2) for the Defendants’ commercial advantage; (3) without Plaintiff’s consent; and
(4) thereby injured Plaintiff. Perfect 10,
Inc. v. Cybernet Ventures, Inc., 213
F.Supp.2d 1146, 1182 (C.D.Cal.2002). Liability under this legal theory is generally
limited to unauthorized use in connection
with the promotion or advertisement of a
product or service and not, as is the case
here, for use in a magazine story. This is
true even if the article was arguably motivated by The Surfer’s Journal’s desire for
profits or tangentially results in increased
income. See Restatement (Second) of
Torts § 652C, cmt. d (1977) (‘‘It is only
when the publicity is given for the purpose
5.

Tort claims which are found to be artfully
pled defamation claims will be analyzed under the applicable defamation framework and
will be disallowed where the defamation
claims themselves are invalid as a matter of
law. See Dworkin v. Hustler Magazine, 867
F.2d 1188, 1193 n. 2 (9th Cir.1989) (noting
that ‘‘[t]he district court TTT properly granted
summary judgment on Dworkin’s emotional
distress claimsTTTT The district court reasoned, ‘whatever the label, Dworkin cannot
maintain a separate cause of action for mental and emotional distress where the gravamen is defamation.’ Dworkin, 668 F.Supp. at
1420. As we recently noted, ‘an emotional
distress claim based on the same facts as an

of appropriating to the defendant’s benefit
the commercial or other values associated
with the name or the likeness that the
right of privacy is invaded. The fact that
the defendant is engaged in the business of
publication, for example of a newspaper,
out of which he makes or seeks to make a
profit, is not enough to make the incidental
publication a commercial use of the name
or likeness. Thus a newspaper, although
it is not a philanthropic institution, does
not become liable under the rule stated in
this Section to every person whose name
or likeness it publishes.’’); 6 Daly v. Viacom, Inc., 238 F.Supp.2d 1118, 1122–23
(N.D.Cal.2002) (finding that the First
Amendment protected use of the plaintiff’s
likeness in advertisements for a television
show because the television show was an
expressive work and the advertisements
were an adjunct of the protected work and
promoted the protected expression); see
also Guglielmi v. Spelling–Goldberg
Prods., 25 Cal.3d 860, 867, 160 Cal.Rptr.
352, 603 P.2d 454 (Cal.1979) (‘‘Entertainment is entitled to the same constitutional
protection as the exposition of ideas.’’).
[19] More important, Defendants’ publication of ‘‘newsworthy’’ matters which are
‘‘in the public interest,’’ is constitutionally
privileged. See Downing v. Abercrombie &
Fitch, 265 F.3d 994, 1001 (9th Cir.2001)
(‘‘ ‘[N]o cause of action will lie for the
unsuccessful libel claim cannot survive as an
independent cause of action.’ Leidholdt, 860
F.2d at 893 n. 4.’’).
6.

In considering various invasion of privacy
claims, Hawaii courts have referred to the
Restatement (Second) of Torts §§ 652A–E
(1977). See Mehau v. Reed, 76 Hawaii 101,
111, 869 P.2d 1320, 1330 (1994); State of
Hawaii Org. of Police Officers v. Soc’y of Prof’l
Journalists–Univ. of Hawaii Chapter, 83 Hawaii 378, 398, 927 P.2d 386, 406 (1996);
Chung v. McCabe Hamilton & Renny Co., Ltd.,
109 Hawaii 520, 534, 128 P.3d 833, 847
(2006).
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publication of matters in the public interest, which rests on the right of the public
to know and the freedom of the press to
tell it.’ ’’ (citations omitted)); Virgil v.
Time, Inc., 527 F.2d 1122, 1128–29 (9th
Cir.1975) (‘‘The privilege to publicize newsworthy matters is included in the definition
of the tort set out in Restatement (Second)
of Torts § 652D (Tentative Draft No. 21,
1975). Liability may be imposed for an
invasion of privacy only if ‘the matter publicized is a kind which TTT is not of legitimate concern to the public.’ While the
Restatement does not so emphasize, we
are satisfied that this provision is one of
constitutional dimension delimiting the
scope of tort law and that the extent of the
privilege thus is controlled by federal rather than state law.’’).
[20, 21] Newsworthiness is a
line TTT to be drawn when the publicity
ceases to be the giving of information to
which the public is entitled, and becomes
a morbid and sensational prying into
private lives for its own sake, with which
a reasonable member of the public, with
decent standards, would say that he had
no concern.
Virgil, 527 F.2d at 1129. The First
Amendment newsworthiness defense ‘‘extends ‘to almost all reporting of recent
events,’ as well as to publications about
‘people who, by their accomplishments,
mode of living, professional standard or
calling, create a legitimate and widespread
attention to their activities.’ ’’ Downing,
265 F.3d at 1001 (citations omitted).
[22] Defendants argue that surfing is
newsworthy and a matter of public interest
under the reasoning set forth in Dora v.
Frontline Video, 15 Cal.App.4th 536, 18
Cal.Rptr.2d 790, 792 (1993), in which the
court found that a documentary chronicling the events and personalities of Malibu’s early days of surfing was protected by
the First Amendment. That court observed that
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surfing is more than passing interest to
some. It has created a lifestyle that
influences speech, behavior, dress, and
entertainment, among other things. A
phenomenon of such scope has an economic impact, because it affects purchases, travel, and the housing market.
Surfing has also had a significant influence on the popular culture, and in that
way touches many people. It would be
difficult to conclude that a surfing documentary does not fall within the category of public affairs.
Id. at 794–95. The court thus found that
the documentary’s producers were not required to secure the plaintiff’s consent prior to using his name, likeness, or voice.
Id. at 793–94; see also Downing, 265 F.3d
at 1002 (observing that ‘‘surfing and surf
culture’’ is ‘‘a matter of public interest’’).
The court finds persuasive Dora’s teachings that journalism explaining, profiling,
or examining a social subculture, such as
surfing, is valuable and relevant because it
serves as a type of anthropological reflection on modern society. The court notes,
however, that the publication at issue in
the case at bar does not address surfing in
a generalized or historical sense, but instead focuses on the personality and behavior of one particular individual. Although the newsworthiness of such a piece
may be suspect, Plaintiff is an iconic figure
in the surfing world and his place in surfing history is secure. Johnson’s tale of his
interactions
with
Plaintiff—including
Plaintiff’s quirky mannerisms, quips, and
colorful history—sheds light on one of
surfing’s more intriguing personalities and,
by extension, on the sport and culture
itself. The August/September 2006 volume of The Surfer’s Journal captures a
sliver of the surfing subculture, fleshes out
our impression of a legend of the sport,
illuminates the difficulties that may arise
when doing business in the surfing community, and provides insight into the fast-
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growing and highly profitable board shaping market. The published article, photographs, and liner notes are newsworthy
and relevant. The court GRANTS Defendants’ Motion for Partial Summary Judgment as to Plaintiff’s claim for misappropriation/unauthorized use.
C.

Plaintiff Cannot Make Out a Claim
for Invasion of Privacy

In his sixth cause of action, Plaintiff
alleges that Defendants invaded his privacy. The court construes this claim as an
allegation of public disclosure of private
facts. To make out a prima facie claim of
public disclosure of private facts, Plaintiff
must show (1) public disclosure of facts
regarding Plaintiff; (2) that the facts disclosed were private facts; (3) that the
disclosure is highly offensive and objectionable to a reasonable person; and (4)
the facts disclosed are not of legitimate
concern to the public. See Restatement
(Second) of Torts § 652D (1977).
[23] Facts concerning Plaintiff’s drug
use and drinking are not private because
they were previously disclosed in other
publications. See, e.g., Defs.’ Ex. D at
D00523 (‘‘Owl will be really crazed, smoke
a big joint, and [surf a huge wave].’’);
Defs.’ Ex. F at D00534–36 (referring to
Plaintiff’s drug use); Defs.’ Ex. K at
D00586 (describing Plaintiff’s escapades
with a fellow surfer in which the two went
on a road trip involving drugs, stolen license plates, and an arrest). Because
these facts were published and disseminated within the surfing community by other
sources, they were part of the public or
historical record. Defendants cannot be
held liable under an invasion of privacy
7.

Plaintiff claims that Defendants’ publications characterize him as a criminal. To the
extent that such characterizations rest on his
drug use, Plaintiff’s claim is rejected for the
same reasons as previously discussed. However, Plaintiff also attempts to argue that he is

theory for publishing previously circulated
facts regarding Plaintiff’s drug use and
drinking.7
[24] The next question is whether the
publication of derisive commentary regarding Plaintiff’s custom board shaping and
business transactions constitutes the public
disclosure of private facts. The court
finds that it is not. First, the court notes
that Plaintiff’s board shaping business and
his interactions with Johnson do not appear to have been private facts: Plaintiff
created a business and placed his products
into the stream of commerce. An ordinary
merchant does not have an expectation of
privacy regarding his sales and business
transactions with customers. Moreover,
the content of Johnson’s article is not of a
nature that an ordinary and reasonable
person would find objectionable—although
being profiled as tardy and unresponsive
might sting, it is not highly offensive and
objectionable to a reasonable person. Finally, as discussed previously, the court
finds that Johnson’s article addresses a
legitimate and newsworthy topic of public
interest. The court thus finds that Plaintiff has failed to set forth facts sufficient to
make out an element of his prima facie
privacy claim and that Defendants’ publication was privileged. See, e.g., Shulman
v. Group W Prods., Inc., 18 Cal.4th 200, 74
Cal.Rptr.2d 843, 955 P.2d 469, 479 (Cal.
1998) (‘‘Although we speak of the lack of
newsworthiness as an element of the private facts tort, newsworthiness is at the
same time a constitutional defense to, or
privilege against, liability for publication of
truthful
information.’’).
The
court
GRANTS the Defendants’ Motion for Parimpliedly characterized as a criminal through
Defendants’ reference to William Burroughs
in the title of the article. This argument is so
far-fetched and highly attenuated that it lacks
any merit whatsoever.
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tial Summary Judgment as to Plaintiff’s
invasion of privacy claim.
D.

The Court Denies Defendants’ Motion for Summary Judgment as to
Plaintiff’s False Light Claim

Defendants argue that the Hawaii
courts have not yet recognized a false light
cause of action and submit that Plaintiff’s
claim is invalid as a matter of law. The
court observes that the Hawaii Supreme
Court has approvingly cited the Restatement (Second) of Torts § 652 (1977) which
recognizes a false light claim. See Chung
v. McCabe Hamilton & Renny Co., Ltd.,
109 Hawaii 520, 534–35, 128 P.3d 833, 847–
48 (2006) (‘‘In order to establish a claim
for false light invasion of privacy, the
plaintiff must show that defendant had
‘knowledge of TTT or reckless disregard as
to the falsity of the publicized matter and
the false light in which [the plaintiff]
would be placed[,]’ Restatement § 652E,
which would be ‘highly offensive to a reasonable person[.]’ Id.’’); Mehau v. Reed,
76 Hawaii 101, 111, 869 P.2d 1320, 1330
(1994) (‘‘[T]he Restatement (Second) of
Torts §§ 652A–E (1977), recognizes a tort
of invasion of privacy. The Restatement
categorizes the tort into four types: (1)
unreasonable intrusion upon the seclusion
of another; (2) appropriation of another’s
name or likeness; (3) unreasonable publicity given to the other’s private life; and
(4) false light. ‘As it has developed in the
courts, the invasion of the right to privacy
has been a complex of four distinct
wrongs.’ ’’) (citing Restatement (Second)
of Torts § 652A cmt. b (1977)). However,
as was discussed during oral argument,
the court declines to consider this issue
given the lack of complete briefing of both
parties. The court DENIES Defendants’
Motion for Partial Summary Judgment as
to Plaintiff’s false light claim without prejudice.

V.

CONCLUSION

The court GRANTS Defendants’ Motion
for Partial Summary Judgment as to the
issue of whether Plaintiff’s defamation and
defamation-based claims are governed by
the actual malice standard. The court also
GRANTS Defendants’ Motion for Partial
Summary Judgment as to Plaintiff’s claims
for misappropriation/unauthorized use and
invasion of privacy. The court DENIES
Defendants’ Motion for Partial Summary
Judgment as to Plaintiff’s false light claim.
IT IS SO ORDERED.

,
Tony Shomar LEWIS, Petitioner,
v.
Charles DANIELS, Warden, Federal
Correctional Institution, Sheridan,
Oregon, Respondent.
Civil No. 07–836–HA.
United States District Court,
D. Oregon.
Dec. 6, 2007.
Background: Federal prison inmate petitioned for writ of habeas corpus, alleging
that Bureau of Prisons (BOP) had improperly declared him ineligible for sentence
reduction based on completion of substance abuse treatment program.
Holding: The District Court, Haggerty,
Chief Judge, held that prior conviction for
being felon in possession of firearm did not
disqualify inmate for discretionary sentence reduction.
Petition granted.
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Raymond E. Hagemann, Defendant.
Supreme Court, Richmond County,
13343/94, 3721
April 21, 1995
CITE TITLE AS: Covino v Hagemann
HEADNOTES
Libel and Slander
Opinions
Accusation That Public Official is “Racially Insensitive”
(1) Statements made by defendant, an official in the office
of the Staten Island Borough President, to a newspaper
and in a note to the Borough President characterizing
plaintiff, a fellow official, as “racially insensitive”, constitute
nonactionable expressions of opinion under the applicable
three-pronged test for determining the legal issue of whether
a particular statement is one of fact or one of opinion.
The challenged words in this case have no meaning which
is readily understood and are also incapable of being
objectively proven true or false. In addition, nothing under the
circumstances signaled to the reader or listener that what was
being read or heard was fact, not opinion, especially in light of
the “broader social context” of such statements. Furthermore,
the threat contained in defendant's note to file a complaint
against plaintiff with two governmental agencies does not
charge plaintiff with the commission of a crime so as to take
defendant's statements out of the constitutional protections
afforded opinions. Similarly, defendant's accusations are
constitutionally protected opinions even if they tend to harm
plaintiffs professional or business reputation. Accordingly,
defendant is granted summary judgment dismissing the
complaint.

TOTAL CLIENT SERVICE LIBRARY REFERENCES

ANNOTATION REFERENCES
See ALR Index under Libel and Slander.
APPEARANCES OF COUNSEL
Richard D. Emery, P. C., New York City, for defendant.
Edward L. Larsen, Staten Island, for plaintiff.
OPINION OF THE COURT
Louis Sangiorgio, J.
Before the court is a motion to dismiss the three causes
ofaction *466 asserted in the complaint pursuant to CPLR
3211 (a) (7), and to further dismiss plaintiff's claim for
attorneys' fees.
The salient facts are not in dispute. In July of 1994,
both plaintiff and defendant were officials in the office
of the Staten Island Borough President. Plaintiff was (and
remains) the Director of Contract Oversight, and defendant
was Chief Investigator of the office's Investigations Unit. A
disagreement arose between the parties over the handling of
a matter concerning one Ed Watkins, who is not a party to
this action. Mr. Watkins, an African-American, is a basketball
coach who runs the Rising Stars Athletic Program, and he
negotiated with the Borough President's office for public
funding for this program. When anticipated funds were not
immediately forthcoming, Mr. Watkins arrived at the Borough
President's office on or about July 13, 1994 to discuss the
matter with someone responsible for the funding. At that time,
plaintiff Lee Covino was not in the building, having business
elsewhere. Mr. Watkins was escorted out of Borough Hall by
a police officer who would not permit him to remain in the
waiting room of Borough President Guy Molinari.
Defendant then authorized and dispatched a four-page note
to plaintiff, apparently blaming him for this incident. 1
It demanded that plaintiff apologize to Mr. Watkins
“for exhibiting unprofessional, racially insensitive attitudes
toward him (Watkins) in your official capacity here at
Borough Hall”.
Plaintiff then commenced this action, alleging defamation.

Am Jur 2d, Libel and Slander, §§ 105, 161-164.
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The first cause of action asserting libel alleges that defendant
composed, published, and distributed the note in question
to Borough President Guy Molinari in which plaintiff is
characterized as “racially insensitive”, and charges that this
is false, scandalous, malicious, defamatory, and libelous. The
complaint also asserts that this note, directly and indirectly,
and by innuendo, charges plaintiff “with being prejudiced and
discriminatory against racial minorities”.
The second cause of action, sounding in slander, alleges that
defendant asserted the “racially insensitive” statements to
employees of the Staten Island Advance, a daily newspaper.
The third cause of action, also sounding in slander, alleges
that defendant repeated the “racially insensitive” statements
to employees of the New York Daily News. *467
Only false assertions of fact may be the subject of an action
for defamation; an expression of opinion is not actionable
as a defamation, no matter how offensive, vituperative, or
(Weiner v Doubleday & Co., 74
unreasonable it may be
NY2d 586, cert denied 495 US 930) since it cannot be
subjected to the test of truth or falsity (McManus v Doubleday
& Co., 513 F Supp 1383, 1385). The proper inquiry, as to
whether a particular statement is one of fact or one of opinion,
is whether the reasonable reader could have concluded that the
statements were conveying facts about, the plaintiff

(Gross

v New York Times Co., 82 NY2d 146, 152, citing
600
W. 115th St. Corp. v Von Gutfeld, 80 NY2d 130, 139). This
inquiry entails an examination of the challenged statement
“with a view toward (1) whether the specific language in
issue has a precise meaning which is readily understood;
(2) whether the statements are capable of being proven
true or false; and (3) whether either the full context of the
communication in which the statement appears or the broader
social context and surrounding circumstances are such as to
'signal ... readers or listeners that what is being read or heard
is likely to be opinion, not fact' ” (
Co., supra, at 152-153, citing
NY2d 283, 292).

Gross v New York Times
Steinhilber v Alphonse, 68

Accusations of racism and prejudice and the like have
been found in other jurisdictions to constitute nonactionable
expressions of opinion.
In
Stevens v Tillman (855 F2d 394, 400, cert denied 489
US 1065), a school principal brought an action in defamation

against the president of the parent-teacher association. Part
of the statements made by defendant found to constitute
protected opinions were:
“We found in our investigation that our principal must be
removed ... Our principal is very insensitive to the needs of
our community, which happens to be totally black. She made
very racist statements during the boycott. She is a racist. She
must go. We cannot have racist people around our children ...
She made numbers of very racist statements, so many that
I would use all of my time to explain to you some of the
statements that were made.
“Our children are afraid of her. I think discipline is fine. The
child must respect the principal; he or she must respect the
teachers. But I mean there is no sense--and our children feel
as though they are on a plantation. And there is no reason
in 1981 why we should have a principal making such *468
racist statements. The teachers of the school have brought to
most of our attention that it has been run as a dictatorship,
and we do not need a dictatorship in our children's school ...
They're being degraded and put down, and it's all because of
a dictatorship with Miss Stevens.
“We have exposed the Mollison pollution ... Since 1975, the
quality of education has gone down at Mollison School and
Miss Stevens has sat and watched it. She did nothing about
it ... Miss Stevens is insensitive to the children, the parents
and the community. We can no longer allow her to destroy our
children's minds.”
The Seventh Circuit affirmed the District Court's finding that
such statements are necessarily those of an opinion. It rejected
plaintiff's claim that a statement of this nature is libel per
se, and further rejected plaintiff's claim that it was actionable
because it marked her as unfit to be a principal. The court
in Stevens (supra) rationalized the usage of such terms in a
realistic approach to contemporary political discourse:
“Accusations of 'racism' no longer are 'obviously and
naturally harmful'. The word has been watered down by
overuse, becoming common coin in political discourse.
Tillman called Stevens a racist; Stevens issued a press release
calling Tillman a 'racist' and her supporters 'bigots'. Formerly
a 'racist' was a believer in the superiority of one's own race,
often a supporter of slavery or segregation, or a fomenter of
hatred among the races. Stevens, the principal of a largelyblack school in a large city, obviously does not believe that
blacks should be enslaved or that Jim Crow should come to
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Illinois; no one would have inferred these things from the
accusation. Politicians sometimes use the term much more
loosely, as referring to anyone (not of the speaker's race) who
opposes the speaker's political goals--on the 'rationale' that the
speaker espouses only what is good for the jurisdiction (or the
audience), and since one's opponents have no cause to oppose
what is beneficial, their opposition must be based on race ...
When Stevens called Tillman a 'racist', Stevens was accusing
Tillman of playing racial politics in this way rather than of
believing in segregation or racial superiority. That may be an
unfortunate brand of politics, but it also drains the term of its
former, decidedly opprobrious, meaning.
“So long as any part of the old meaning lingers, there is a
tendency to invoke the word for its impact rather than to
*469 convey a precise meaning. We may regret that the
language is losing the meaning of a word, especially when
there is no ready substitute. But we serve in a court of law
rather than of language and cannot insist that speakers cling
to older meanings. In daily life 'racist' is hurled about so
indiscriminately that it is no more than a verbal slap in the
face; the target can slap back (as Stevens did). It is not
actionable unless it implies the existence of undisclosed,
defamatory facts, and Stevens has not relied on any such
implication.” (Supra, at 402.)
In
Kimura v Superior Ct. (230 Cal App 3d 1235, 281 Cal
Rptr 691), a letter was published protesting a decision by
University of California Officials, and plaintiff in particular,
to cancel an event known as Filipino College Night because
it was scheduled for December 7, 1988, the anniversary of
the attack on Pearl Harbor. The author of the letter, who was
of Japanese descent, accused plaintiff's actions of reinforcing
“the view that [the University] is extremely racist, a growing
campus view held by people of color and by enlightened
faculty, staff, students, and campus administrators”. (230 Cal
App 3d, at 1240, 281 Cal Rptr, at 693, supra. ) It went on to
state that plaintiff's decision demonstrates an “incredible level
of bigotry” and that plaintiff was a “perfect example ... of what
enlightened people of all ethnic and cultural backgrounds
define as 'racist' and 'bigoted' ”. (230 Cal App 3d, at 1250, 281
Cal Rptr, at 701, supra.

)

After reviewing the case law, the Sixth District Court of
Appeal of California concluded that matters of race are a
matter of public concern, and the use of the epithet “ 'racist'
does not have the tone of a reasoned accusation, but rather
is more like the emotional rhetoric characteristic of debate in

this area”, and cited Stevens v Tillman (supra) in support. (230
Cal App 3d, at 1246, 281 Cal Rptr, at 698, supra.

)

In accord with this rationale is Pritchard v Herald Co.
(120 AD2d 956), in which a description of plaintiff as
“controversial” and a “black activist” was not actionable
since, “when judged by the temper of the times and the
current of contemporary public opinion [it] does not arouse
in the mind of the average person in the community an evil
or unsavory opinion nor expose plaintiff to public hatred,
Raible v
contempt, or aversion”. 2 *470 So too in
Newsweek, Inc. (341 F Supp 804), in which plaintiff's picture
was used in an article entitled “The Troubled American-A Special Report on the White Majority” and was who
described, among other things, as “racially prejudiced”. The
court found such description to be merely common “name
calling”, so prevalent in today's society (see, Stevens v
Tillman, supra), and by inference to be a protected expression
of opinion.
Application of the three-prong test enunciated in Gross v
New York Times Co. (supra) leads to the same conclusion.
“Racially insensitive” and “disrespectful racial insensitivity”
have no meaning which is readily understood. As defendant
points out, a certain set of facts might be viewed as racially
insensitive by one group of people who share the same
political or social views, but another group might view it as
noncontroversial and socially acceptable. The court is not in
a position to give its imprimatur to one view or the other;
thus the phraseology used is one of opinion. Further, the
statements are not capable of being proven true or false (see,
O'Loughlin v Patrolmen's Benevolent Assn., 178 AD2d 117;
Park v Capital Cities Communications, 181 AD2d 192, 196,
appeal dismissed 80 NY2d 1022, lv denied 81 NY2d 879).
In O'Loughlin, remarks that police officers such as plaintiff
who refused to contribute to a memorial for officers killed
in the line of duty were “a disgrace” and “have no feelings”
were held to be indefinite and ambiguous opinions and which
cannot be characterized as true or false. Similarly, in the Park
case, an ophthalmologist was described in a news report as a
“rotten apple”, and it was held that this reference was “vague,
ambiguous, indefinite, and incapable of being objectively
characterized as true or false”. (181 AD2d, at 196, supra.)
How does one empirically measure “racial sensitivities”? It is
a concept for which reasonable people might differ. Thirdly,
nothing under the circumstances signalled to the reader that
what was being read or heard was fact, not opinion, especially
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in light of the broader social context of such statements
described in Stevens v Tillman (supra) hereinabove.
Plaintiff argues that the Court of Appeals standard set

or that the parties to the communication did not assume such
*472 allegations existed (see,
Co., 75 AD2d 417, 422).

Rand v New York Times

forthin *471
Immuno AG. v Moor-Jankowski (77 NY2d
235, cert denied 500 US 954), on remand from the United
States Supreme Court (497 US 1021), supports his position.
Plaintiff points to language in Immuno, which predates Gross
(supra), that suggests that the focus is on the context of
the whole communication, its tone, and apparent purpose,
and further points to language stating that the key inquiry is
whether the challenged statement would reasonably appear
to make statements of objective fact. Plaintiff, of course,
takes the position that the apparent purpose of the note
was to cast him in a negative light and that a reasonable
person would find these to be statements of fact. However,
for the reasons already set forth, such statements cannot be
verified or confirmed, except upon reasonable differences of
opinion. Further, the rather subjective standard of Immuno
was later modified and refined in Gross, which set forth a
more objective three-prong test which applies in the case at
bar.

Plaintiff argues that the note at issue charges him with the
commission of a crime, taking it out of the constitutional

In certain circumstances, a statement of opinion may be
actionable where it implies that it is based on facts unknown
to the reader or listener, making it a “mixed opinion”. (43A
NY Jur 2d, Defamation and Privacy, § 14.) The actionability
of such a statement is not based on the false opinion itself, but
the implication that the speaker knows certain facts unknown
to the reader, which support the opinion (id.). It is this
exception plaintiff claims is applicable, citing certain portions
of the note which state that “this incident follows several
other similar occurrences that I am aware of”. However,
it appears that Borough President Guy Molinari, the only
person identified in the complaint to whom the note was
published and distributed, knew about the incidents of alleged
racial insensitivity at least two days prior to receiving the
note when he ordered an internal investigation thereof. Also,
plaintiff himself dispatched a copy of the note to Mr. Molinari
on the same day that the note was written, together with
a cover note indicating that “due to these allegations, I am
requesting to withdraw from all aspects of the Rising Stars
program”. (Exhibit A, affirmation of Andrew G. Chelli, Jr.,
Jan. 23, 1995.) Thus, it cannot be gainsaid that the allegations
of instances of racial insensitivity at Borough Hall were
unknown to Molinari at the time the note was published (see,

Dept]; Meyer v Somlo, 105 AD2d 1007, 1008). In this area,
the law distinguishes between serious and relatively minor

Steinhilber v Alphonse, 68 NY2d, at 289, supra;

see also,

Trustco Bank v Capital Newspaper Div., 213 AD2d 940)

(Rinaldi v Holt, Rinehart &
protections afforded opinions
Winston, 42 NY2d 369, 382). In furtherance of this position,
plaintiff argues that defendant's threat to file a complaint
with two governmental agencies constitutes an accusation,
whether direct or indirect, of criminal activity. However,
the New York City Commission on Human Rights has no
criminal jurisdiction, its powers are essentially equitable in
nature (see, Administrative Code of City of NY, tit 8, ch 1; §
8-109 [2] [c]). The jurisdiction of the State Division of Human
Rights is similarly limited (Executive Law art 15; § 297 [4]
[c]). Thus, defendant never charged plaintiff with a specific
indictable offense or a crime readily apparent from properly
pleaded innuendo

(Privitera v Town of Phelps, 79 AD2d

1, 4-5, lv dismissed 53 NY2d 796; 3
Angel v Levittown
Union Free School Dist. No. 5, 171 AD2d 770, 772 [2d

offenses
(Liberman v Gelstein, 80 NY2d 429, 435), and
there is nothing known in the Penal Law making the conduct
for which plaintiff is accused a crime. 4 And assuming
arguendo that the words used did imply a crime, it does not
necessarily make the remarks actionable statements of fact
(Trustco Bank v Capital Newspaper Div., supra). Depending
on the context, accusations of this nature can be understood
as mere nonactionable “rhetorical hyperbole” or a “vigorous
epithet”. (Supra.)
Plaintiff also argues that the statements made tend to
injure him in his profession or occupation, similarly taking
them out of the constitutional protections afforded opinions.
However, in order for such criticisms to cross the borderline
between fact and opinions, the accusations must be in terms
subject to factual verification (Trump v Chicago Tribune
Co., 616 F Supp 1434, 1435) and for the reasons already
set forth,the *473 epithet “racially insensitive” cannot be
verified as true or false. Further, the added description of
plaintiff's conduct as “unprofessional” does not remove the
statements from the constitutional protections afforded them
(see, Amodei v New York State Chiropractic Assn., 77 NY2d
890).
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The case law is replete with examples of pejorative
accusations, otherwise tending to harm one's professional or
business reputation, found to have been protected opinions
(see, Weiner v Doubleday & Co., 142 AD2d 100, affd
74 NY2d 586, cert denied 495 US 930 [reference to a
psychologist as a “big fat, ugly Jew” was not actionable];
Parks v Steinbrenner, 131 AD2d 60 [baseball owner's
criticism of an umpire as incompetent and biased not
actionable]; Tufano v Schwartz, 95 AD2d 852 [2d Dept]
[cabinets built and installed by plaintiff were a “total misfit”
held not actionable]; Wecht v PG Publ. Co., 353 Pa Super
493, 510 A2d 769 [newspaper cartoons and articles referring
to plaintiff, a public official and well-known physician,
as “Pittsburgh's leading defendant” held not actionable];
O'Loughlin v Patrolmen's Benevolent Assn., 178 AD2d 117,
supra [characterizing police officers as a “disgrace” and
having “no feelings” held an expression of opinion]; Miller
v Richman, 184 AD2d 191 [statement that plaintiff was one
of the “worst secretaries” in a law firm held a nonactionable
statement of opinion];
Steinhilber v Alphonse, 68 NY2d
283, supra [defendant called plaintiff, a communication
worker, a “scab”, “a known failure”, and lacks “talent,
ambition and initiative” found to be protected opinion,
however “tasteless” it may have been]; Hollander v Cayton,
145 AD2d 605 [2d Dept] [statement that plaintiff, a physician,
was immoral, unethical, and had mismanaged cases held
nonactionable opinion]; DRT Constr. Co. v Lenkei, 176 AD2d
1229, lv denied 79 NY2d 753 [developers were called “profit
hungry land abusers”; held to be a statement of opinion
and rhetorical hyperbole]; DePuy v St. John Fisher Coll.,
129 AD2d 972, lv denied 70 NY2d 602, [referenced to
a teacher as a clown held mere name calling]; Chaplin v
Amordian Press, 128 AD2d 81, 83 [record producer called “an
unbelievably unscrupulous character”, held to be an opinion];
Ward v Zelikovsky, 136 NJ 516, 643 A2d 972 [defendant
made a public statement that plaintiff “hates Jews”; held not
libelous]).
Plaintiff takes the position that defendant's statements must
be taken as fact, not as opinion, because “[d]efendant [made]
these statements as if they were fact” (plaintiff's mem in
opposition, at 10). However, this is not the applicable *474
standard. The standard is not the manner in which the speaker
or writer presented the statements, but rather, how they are
perceived from the perspective of the reasonable reader (or
listener); it is whether such reasonable reader or listener could
have concluded that the note or statements were conveying

facts about the plaintiff (
supra, at 152; see also,
644, 651, on reh

Gross v New York Times Co.,

Janklow v Newsweek, Inc., 759 F2d

788 F2d 1300, cert denied 479 US 883;

Mr. Chow of N. Y. v Ste. Jour Azur, 759 F2d 219, 224).
Such an inquiry is to be made by the court (
York Times Co., supra, at 153).

Gross v New

The question of whether or not a particular statement
constitutes fact or opinion is clearly a question of law, not
fact (Rinaldi v Holt, Rinehart & Winston, 42 NY2d, supra,
Silsdorf v Levine, 59 NY2d 8, cert denied 464 US
at 381;
831; Lapar v Morris, 119 AD2d 635 [2d Dept]). Thus, the
question at bar upon defendant's motion to dismiss pursuant
to
CPLR 3211 (a) (7) is a legal one, not a factual one
(see, Matter of New York State AFL-CIO v Stimmel, 105
Misc 2d 545, 546), and the facts alleged in the complaint are
considered as if they are true
481).

(Marone v Marone, 50 NY2d

Finally, as to the demand for attorney's fees, it is well settled
that they are not recoverable in the absence of an agreement,
statute, or court rule
Lezak, 69 NY2d 1, 5).

(A. G. Ship Maintenance Corp. v

Accordingly, the motion to dismiss the complaint for failure
to state a cause of action is granted. The complaint is hereby
dismissed.
APPENDIX 1 “7/15/94 LEE, BECAUSE OF AN
UNFORTUNATE INCIDENT THAT OCCURRED
EARLIER THIS WEEK AT OUR OFFICE
INVOLVING YOU, MR. EDWARD WATKINS,
MYSELF AND OTHERS I AM NOW DEMANDING
THAT YOU MAKE AN APOLOGY TO MR.
WATKINS FOR EXHIBITING INSENSITIVE
ATTITUDES TOWARDS HIM IN YOUR OFFICIAL
CAPACITY HERE AT BOROUGH HALL. THIS
INCIDENT FOLLOWS SEVERAL OTHER SIMILAR
[SIC] OCCURRENCES THAT I AM AWARE OF
AND FORCES ME TO MAKE THIS DEMAND
IN THE INTEREST OF PRESERVING GOOD
RELATIONS WITH THE BLACK COMMUNITY. IF
AN IMMEDIATE APOLOGY IS NOT MADE I WILL
BE FORCED TO FILE A FORMAL COMPLAINT
WITH THE COMMISSION ON HUMAN RIGHTS

© 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Covino v Hagemann, 165 Misc.2d 465 (1995)
627 N.Y.S.2d 894

AND THE STATE DIVISION OF HUMAN RIGHTS
ON BEHALF OF MR. WATKINS. I WILL REQUEST
A FULL, FORMAL INVESTIGATION AND ASK
*475 THOSE AGENCIES TO TAKE WHATEVER
ACTION IS LEGALLY WARRANTED AGAINST
YOU. MY COMPLAINT ALONG WITH MR.
WATKINS FORMAL STATEMENT WILL BE

PREPARED AND PRESENTED TO THOSE
AGENCIES BY MY ATTORNEY, MR. JAMES
KELLEY. AGAIN, MY ACTION WILL BE
DISCONTINUED ONLY UPON THE ISSUANCE
BY YOU OF A FORMAL APOLOGY TO MR.
WATKINS. SINCERELY, RAY E. HAGEMANN” *476
Copr. (C) 2021, Secretary of State, State of New York

Footnotes
1
2

3
4

The text of the note is set forth at length at the end of this memorandum as Appendix 1.
The Court is aware of the 1964 Second Department decision in
Calore v Powell-Savory Corp. (21 AD2d
877, 878), in which the allegedly false statements (not specified in the opinion) were found to be susceptible
of meaning that the plaintiff, a union president, was guilty of anti-Negro discrimination against its members. It
found the statements to be libelous per se, “in view of the temper of the times and the current of contemporary
public opinion”. Apparently, given the contrary conclusion in Pritchard (supra), the temper of the times have
changed, as a matter of law.
In Privitera v Town of Phelps (supra), the complaint was allowed to stand because special damages were
pleaded, a fact not present here.
The only reference found to illegal conduct on the basis of race is
Penal Law § 240.30, aggravated
harassment in the second degree, which requires striking, shoving, kicking, or subjecting another person to
physical contact, or threatens or attempts to do so, because of one's race or color. Also, damaging premises
used for religious purposes, by reason of race or color, is aggravated harassment in the first degree.

End of Document
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Amy GARRARD and Lee Garrard, Guardians Ad Litem for R.C.G., A Minor; and
Dean Frailey and Kathryn Frailey,
Guardians Ad Litem for C.F., A Minor,
Richard Nelson and Cheryl Nelson,
Guardians Ad Litem for D.G.N., A Minor; Adam Olsen Ackerman; and A.E.P.,
III, Plaintiffs,
v.
CHARLESTON COUNTY SCHOOL DISTRICT, Kevin Clayton, Axxis Consulting
Company, and Jones Street Publishers,
LLC, Defendants,
and
Eugene H. Walpole, Plaintiff,
v.

cuit Court, Charleston County, Jean H.
Toal, J., granted summary judgment in
favor of newspaper. Team members and
coach appealed.
Holdings: The Court of Appeals, Geathers, J., held that:
(1) article’s description of team’s ritual was
protected by fair report privilege;
(2) articles addressed a matter of public
concern;
(3) articles’ characterizations of coach’s
and players’ behavior as racist constituted expressions of writer’s opinion
and rhetorical hyperbole;
(4) coach and players failed to establish
that they suffered actual injury due to
articles’ publication;

Charleston County School District, Kevin
Clayton, Axxis Consulting Company,
and Jones Street Publishers, LLC, Defendants,

(5) statements in articles were not statements of and concerning players who
brought suit;

Of Whom Eugene H. Walpole, Amy Garrard and Lee Garrard, Guardians Ad Litem for R.C.G., A Minor; and Dean Frailey and Kathryn Frailey, Guardians Ad
Litem for C.F., A Minor, Richard Nelson
and Cheryl Nelson, Guardians Ad Litem
for D.G.N., A Minor; Adam Olsen Ackerman; and A.E.P., III, are the Appellants,

(7) coach failed to demonstrate that newspaper acted with constitutional actual
malice.

and
Of Which Jones Street Publishers,
LLC, is the Respondent.
Appellate Case No. 2016-002525
Opinion No. 5691
Court of Appeals of South Carolina.
Heard April 1, 2019
Filed November 6, 2019
Rehearing Denied March 18, 2020

Background: Six members of high school
football team and team’s coach filed a defamation complaint against, among others, a
newspaper that had published two opinion
editorials concerning a racially insensitive
post-victory locker room ritual repeatedly
performed by the football team. The Cir-

(6) coach was a public figure; and

Affirmed.
1. Judgment O181(2)
Summary judgment should be granted
when plain, palpable, and indisputable facts
exist on which reasonable minds cannot differ.
2. Judgment O181(2)
Summary judgment is not appropriate
when further inquiry into the facts of the
case is desirable to clarify the application of
law.
3. Judgment O181(2)
If triable issues exist on a motion for
summary judgment, those issues must go to
the jury.
4. Judgment O181(2)
A jury issue precluding summary judgment is created when there is material evidence tending to establish the issue in the
mind of a reasonable juror; however, this
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rule does not authorize submission of speculative, theoretical, and hypothetical views to
the jury.
5. Judgment O185(6)
If evidentiary facts are not disputed, but
the conclusions or inferences to be drawn
from them are, summary judgment should be
denied.
6. Judgment O178
The purpose of summary judgment is to
expedite disposition of cases that do not require the services of a fact finder.
7. Judgment O185(2)
When a party has moved for summary
judgment, the opposing party may not rest
upon the mere allegations or denials of his or
her pleading to defeat it; rather, the nonmoving party must set forth specific facts
demonstrating to the court there is a genuine
issue for trial.
8. Judgment O185(5)
Where the federal standard applies or
where a heightened burden of proof is required, there must be more than a scintilla of
evidence in order to defeat a motion for
summary judgment.
9. Judgment O185.3(21)
The appropriate standard at the summary judgment phase on the issue of constitutional actual malice as an element for a
defamation action is the clear and convincing
standard. U.S. Const. Amend. 1.
10. Judgment O185.3(21)
Unless the circuit court finds, based on
pretrial affidavits, depositions or other documentary evidence, that the plaintiff can prove
actual malice as an element of a defamation
action, it should grant summary judgment
for the defendant.
11. Libel and Slander O1, 117
The tort of defamation allows a plaintiff
to recover for injury to his or her reputation
as the result of the defendant’s communication to others of a false message about the
plaintiff.
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12. Libel and Slander O1
‘‘Slander’’ is a spoken defamation.
See publication Words and Phrases for
other judicial constructions and definitions.

13. Libel and Slander O1
‘‘Libel’’ is a written defamation or one
accomplished by actions or conduct.
See publication Words and Phrases for
other judicial constructions and definitions.

14. Libel and Slander O1
To establish a defamation claim, a plaintiff must prove: (1) a false and defamatory
statement was made; (2) the unprivileged
statement was published to a third party; (3)
the publisher was at fault; and (4) either the
statement was actionable regardless of harm
or the publication of the statement caused
special harm.
15. Libel and Slander O42(.5, 1)
The ‘‘fair report privilege’’ is the privilege to publish fair and substantially accurate
reports of judicial and other governmental
proceedings without incurring liability.
See publication Words and Phrases for
other judicial constructions and definitions.

16. Libel and Slander O49
Fair and impartial reports in newspapers of matters of public interest are qualifiedly privileged.
17. Libel and Slander O42(.5, 1)
For the purposes of the fair report privilege, the publisher of judicial and other governmental proceedings is not required to investigate the truth of the underlying matter.
18. Libel and Slander O42(.5)
Description in newspaper article of high
school football team’s post victory locker
room ritual constituted a fair and substantially accurate report of statements made by
superintendent at press conference concerning school district’s investigation into allegations about racially insensitivity of ritual, and
therefore newspaper’s description was protected by fair report privilege; allegations
that team drew faces on watermelons, which
were described as caricatures, named water-
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melons after a formerly segregated local African American school, and smashed watermelons while making monkey sounds were all
described by superintendent at press conference, and article writer, who was present at
press conference, knew superintendent and
considered her honest and trustworthy.
19. Libel and Slander O41, 50.5
Under the defense of a qualified privilege, one who publishes defamatory matter
concerning another is not liable for the publication if (1) the matter is published upon an
occasion that makes it qualifiedly or conditionally privileged, and (2) the privilege is not
abused.
20. Libel and Slander O123(8)
Whether an occasion is one that gives
rise to a qualified privilege of a communication for defamation purposes is a question of
law.
21. Libel and Slander O41, 50
A qualified privilege of a communication
for defamation purposes arises when there is
good faith, an interest to be upheld, a statement limited in its scope to this purpose, a
proper occasion, and publication in a proper
manner and to proper parties only.
22. Libel and Slander O42(.5), 50.5
The fair report privilege extends only to
a report of the contents of the public record
and any matter added to the report by the
publisher, which is defamatory of the person
named in the public records, is not privileged.
23. Libel and Slander O123(8)
Where there is conflicting evidence, the
question of whether a qualified privilege of a
communication has been abused is one for
the jury in a defamation action.
24. Constitutional Law O2168
Libel and Slander O48(1)
Newspaper articles about local high
school football team’s post-victory locker
room ritual addressed a matter of public
concern, and therefore were protected under
First Amendment; articles covered allegations by a school board member of team
ritual’s racial insensitivity, as well as head

football coach’s removal from his position as
a result, events in question occurred in a city
with a historical legacy of racial tension, story garnered widespread coverage in local and
national media, and school district had conducted an investigation into allegations that
team’s ritual was racist, released a press
statement, and held a press conference
where superintendent described findings of
district’s investigation. U.S. Const. Amend.
1.
25. Constitutional Law O1555
Speech on public issues occupies the
highest rung of the hierarchy of First
Amendment values, and is entitled to special
protection. U.S. Const. Amend. 1.
26. Constitutional Law O1555
Speech deals with ‘‘matters of public
concern,’’ and is therefore entitled to special
protection under the First Amendment, when
it can be fairly considered as relating to any
matter of political, social, or other concern to
the community, or when it is a subject of
legitimate news interest; that is, a subject of
general interest and of value and concern to
the public. U.S. Const. Amend. 1.
See publication Words and Phrases for
other judicial constructions and definitions.

27. Constitutional Law O1555
Whether speech addresses a matter of
public concern, and is therefore entitled to
special protection under the First Amendment, must be determined by the content,
form, and context of a given statement, as
revealed by the whole record. U.S. Const.
Amend. 1.
28. Constitutional Law O1555
In considering content, form, and context of speech to determine whether it addresses a matter of public concern, and
therefore is entitled to special protection under the First Amendment, no factor is dispositive, and it is necessary to evaluate all
the circumstances of the speech, including
what was said, where it was said, and how it
was said. U.S. Const. Amend. 1.
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29. Constitutional Law O2168
Libel and Slander O6(1), 10(1)
Characterizations of behavior of high
school football coach and players as racist in
articles covering allegations that team’s postvictory locker room ritual was racially insensitive did not state actual facts about coach
or players, but rather constituted expressions
of writer’s opinion and rhetorical hyperbole,
and therefore were protected under First
Amendment; statement that coach and players displayed racist behavior could not be
objectively proved or disproved, and was susceptible to varying viewpoints and interpretations, as one person could view behavior as
disrespectful and offensive while another person could view behavior as non-controversial
and social acceptable, as evidenced by observers’ different views on subject, which was
a highly contested issue for school district.
U.S. Const. Amend. 1.
30. Constitutional Law O1620
Under the First Amendment, there is no
such thing as a false idea. U.S. Const.
Amend. 1.
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famatory newspaper articles covering allegations that team’s post-victory locker room
ritual was racially insensitive, although players and coaches stated that they felt more
self-conscious after articles’ publications and
had been questioned by various people about
articles’ content; coach and players did not
identify individuals who viewed them differently as a result of reading articles, they did
not provide evidence of lost opportunities,
they did not lose friends, they remained employed at their places of employment, and
players were accepted to colleges they desired to attend.
35. Libel and Slander O33, 101(1)
In a case involving an issue of public
controversy or concern where the libelous
statement is published by a media defendant,
the common law presumptions that the defendant acted with common law malice and
the plaintiff suffered general damages do not
apply.
36. Libel and Slander O100(.5)

31. Constitutional Law O1620
Libel and Slander O6(1)
There is no constitutional value in false
statements of fact; therefore an expression of
opinion that conveys a false and defamatory
statement of fact can be actionable. U.S.
Const. Amend. 1.

In a case involving an issue of public
controversy or concern where the libelous
statement is published by a media defendant,
the private-figure plaintiff must plead and
prove common law malice and show actual
injury in the form of general or special damages.

32. Libel and Slander O6(1)
There are certain statements that cannot reasonably be interpreted as stating actual facts about an individual, and statements
such as opinion, satire, epithets, or rhetorical
hyperbole cannot be the subject of liability
for defamation.

37. Damages O5

33. Constitutional Law O1622
A statement of opinion relating to matters of public concern that does not contain a
provably false factual connotation will receive
full constitutional protection. U.S. Const.
Amend. 1.
34. Libel and Slander O32
High school football coach and players
failed to establish that they suffered actual
injury due to publication of purportedly de-

‘‘General damages’’ include injuries such
as injury to reputation, mental suffering,
hurt feelings, and other similar types of injuries that are incapable of definite money
valuation.
See publication Words and Phrases for
other judicial constructions and definitions.

38. Damages O5
‘‘Special damages’’ are tangible losses or
injury to the plaintiff’s property, business,
occupation, or profession, capable of being
assessed monetarily.
See publication Words and Phrases for
other judicial constructions and definitions.
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39. Damages O5
‘‘Special damages’’ do not include hurt
feelings, embarrassment, humiliation, or
emotional distress.
See publication Words and Phrases for
other judicial constructions and definitions.

40. Libel and Slander O101(1)
In a case involving an issue of public
controversy or concern where the libelous
statement is published by a media defendant,
the common law presumption that the libelous statement is false is not applied.
41. Libel and Slander O30
In a case involving an issue of public
controversy or concern where the libelous
statement is published by a media defendant,
the private-figure plaintiff must prove the
statement is false.
42. Libel and Slander O21
Statements in newspaper articles covering allegations that high school football
team’s post-victory locker room ritual was
racially insensitive were not statements of
and concerning six football players who
brought defamation action against newspaper; articles made only general statements
about conduct of team as a whole, articles did
not reference any names of particular players or contain any facts or commentary specific to particular players, and articles did not
include any pictures of members of football
team.
43. Libel and Slander O21
To prevail in a defamation action, the
plaintiff must establish that the defendant’s
statement referred to some ascertainable
person and that the plaintiff was the person
to whom the statement referred.
44. Libel and Slander O73
Where a publication affects a class of
persons without any special personal application, no individual of that class can sustain a
defamation action for the publication.
45. Libel and Slander O73
Where defamatory statements are made
against an aggregate body of persons, an
individual member not specially imputed or
designated cannot maintain an action.

46. Libel and Slander O73
Where defamatory words reflect upon a
class of persons impartially, and there is
nothing showing which one is meant, no action lies at the suit of a member of the class.
47. Libel and Slander O48(1)
An important initial step in analyzing
any defamation case is determining whether
a particular plaintiff is a public official, public
figure, or private figure.
48. Libel and Slander O123(8)
The determination as to whether a plaintiff in a defamation action is a public official,
public figure, or private figure is a matter of
law which must be decided by the court.
49. Libel and Slander O48(2)
In general, for purposes of a defamation
action, a ‘‘public official’’ is a person who,
among the hierarchy of government employees, has or appears to the public to have
substantial responsibility for or control over
the conduct of governmental affairs.
See publication Words and Phrases for
other judicial constructions and definitions.

50. Libel and Slander O48(2)
In considering the question of whether a
person is a ‘‘public official’’ for purposes of a
defamation action, the employee’s position
must be one that would invite public scrutiny
and discussion of the person holding it, entirely apart from the scrutiny and discussion
occasioned by the particular charges in controversy.
See publication Words and Phrases for
other judicial constructions and definitions.

51. Libel and Slander O48(2)
The status of a public official for purposes of a defamation action may be deemed
sufficient not because of the government employee’s place on the totem pole, but because
of the public interest in a government employee’s activity in a particular context.
52. Constitutional Law O2164
Once it is determined that the plaintiff in
a defamation action is a public official, the
plaintiff in a defamation action must show
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proof that the publication was made with
actual malice or else the publication is constitutionally privileged. U.S. Const. Amend. 1.
53. Libel and Slander O112(2)
Actual malice must be proven by clear
and convincing evidence in a defamation action.
54. Libel and Slander O51(1)
‘‘Actual malice’’ in the context of a defamation action has been defined as the publication of an article with knowledge that it
was false or with reckless disregard of
whether it was false or not.
See publication Words and Phrases for
other judicial constructions and definitions.

55. Libel and Slander O123(6)
Whether the evidence in a defamation
action is sufficient to support a finding of
actual malice is a question of law.
56. Appeal and Error O3732
When reviewing an actual malice determination in a defamation action, the appellate
court is obligated to independently examine
the entire record to determine whether the
evidence sufficiently supports a finding of
actual malice.
57. Libel and Slander O51(1)
A reckless disregard for the truth, for
purposes of finding actual malice in a defamation action, requires more than a departure from reasonably prudent conduct.
58. Libel and Slander O51(1)
In order to find that a defamation defendant had a reckless disregard for the truth,
and therefore made a publication with actual
malice, there must be sufficient evidence to
permit the conclusion that the defendant in
fact entertained serious doubts as to the
truth of his or her publication.
59. Libel and Slander O51(1)
In order to find that a defamation defendant had a reckless disregard for the truth,
and therefore made a publication with actual
malice, there must be evidence the defendant
had a high degree of awareness of probable
falsity.
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60. Libel and Slander O51(1)
Actual malice may be present in the
publication of information for purposes of a
defamation claim where one fails to investigate and there are obvious reasons to doubt
the veracity of the information.
61. Libel and Slander O48(2)
High school football coach who brought
defamation action against newspaper for publishing articles covering allegations that football team’s post-victory locker room ritual
was racially insensitive was a public figure;
coach held many positions within school district, including as head high school football
coach, head high school women’s basketball
coach, and a teacher at a district school,
coach interacted with athletes’ parents after
each game, was responsible for oversight of
teams’ activities, and participated in newspaper and television interviews about teams.
62. Constitutional Law O2170
Libel and Slander O51(5)
High school football coach suing newspaper for defamation failed to demonstrate that
newspaper acted with constitutional actual
malice when it published articles covering
allegations that football team’s post-victory
locker room ritual was racially insensitive;
coach failed to show that newspaper entertained serious doubts as to truth of its publications, and in fact newspaper provided affidavits from its editors indicating that they
had no reason to doubt statements made by
superintendent concerning district’s investigation into team’s ritual.
U.S. Const.
Amend. 1.

Appeal From Charleston County, Jean H.
Toal, Circuit Court Judge
John E. Parker and William F. Barnes,
III, of Peters, Murduagh, Parker, Eltzroth,
& Detrick, P.A., of Hampton, for Appellants.
Wallace K. Lightsey and Meliah Bowers
Jefferson, of Wyche, PA, of Greenville, for
Respondent.
GEATHERS, J.:
In this defamation action, Appellants—six
members of the 2014-2015 Academic Magnet
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High School (AMHS) football team and their
head coach, Eugene Walpole (Coach Walpole)—appeal the circuit court’s order granting summary judgment to Respondent Jones
Street Publishers. Appellants contend the
circuit court erred in (1) finding the statements of fact in certain articles published by
Jones Street Publishers are protected by the
fair report privilege, (2) finding the opinions
expressed in the articles are not actionable,
(3) finding Appellants have not shown proof
of injury to reputation, (4) finding the alleged
defamatory statements were not ‘‘of and concerning’’ the students, and (5) finding Coach
Walpole has not shown that Jones Street
Publishers acted with actual malice. We affirm.

termelon ritual that involved students making ‘‘monkey sounds’’ as part of their postgame celebration. She expressed that the
board member was concerned about the ‘‘racial stereotypes related to this type of ritual.’’ Superintendent McGinley contacted
AMHS’s principal to investigate the matter.
The principal indicated that ‘‘the coaches
were aware of the ritual following the victories[,] but they did not observe any cultural
insensitivities.’’ The principal reported back
to Superintendent McGinley that it was an
‘‘innocent ritual.’’ However, Superintendent
McGinley decided that further investigation
was necessary because the board member
stated that the football team engaged in a
‘‘tribal-like chant that [was] animalistic or
monkey-like.’’

FACTS/ PROCEDURAL HISTORY

Superintendent McGinley asked the School
District’s diversity consultant, Kevin Clayton
and Associate Superintendent Louis Martin
to conduct the investigation. Mr. Clayton and
Mr. Martin interviewed the students on the
football team and the coaches. The investigation revealed that ‘‘players would gather in a
circle and smash the watermelon while others were either standing in a group or locking arms and making chanting sounds that
were described as ‘Ooo ooo ooo,’ and several
players demonstrated the motion.’’ Superintendent McGinley stated the AMHS team
named the watermelons ‘‘Bonds Wilson’’2 and
drew a face on each watermelon ‘‘that could
be considered a caricature.’’ A copy of the
caricature that was drawn on the watermelons was shown at the press conference.3 Superintendent McGinley concluded the press
conference by stating that it was ‘‘our conclusion that the accountability lies with the
adults’’ and that the Charleston County
School District (the School District) had ‘‘taken action to relieve the head coach of his
responsibilities.’’ No students were named
during the press conference.

Appellants initiated this defamation action
against Jones Street Publishers following its
publication of two opinion editorials in the
Charleston City Paper (City Paper)1 concerning a post-game watermelon ritual performed by the AMHS football team. News
regarding the watermelon ritual began on
October 21, 2014, when the superintendent of
Charleston County School District (the
School District), Dr. Nancy McGinley, issued
a press release stating,
There was an allegation related to inappropriate post game celebrations by the Academic Magnet High School (AMHS) Football Team. An investigation was conducted
and, as a result of the investigation, the
head football coach will no longer be serving as a coach for Charleston County
School District.
Following this press release, Superintendent McGinley held a press conference in
which she described the post-game ritual
that prompted the investigation. Superintendent McGinley stated that ‘‘allegations’’ were
brought to her attention by one of the School
District’s board members who indicated
AMHS’s football team was practicing a wa1.

Jones Street Publishers owns and publishes the
City Paper.

2.

Bonds Wilson is the name of a formerly segregated African-American school that was located
at the campus where AMHS is now located and

After the press conference, several news
media outlets ranging from national publicawas named in honor of two prominent AfricanAmerican educators from Charleston.
3.

The picture was drawn by the same football
player who drew the faces on the watermelons
during most of the post-game celebrations.
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tions to the AMHS’s newspaper reported on
the firing of Coach Walpole, and numerous
commentators expressed their opinions concerning the post-game ritual.
City Paper’s editor, Chris Haire, watched
Superintendent McGinley’s press conference
by a live television broadcast from the School
District’s public hearing room. After viewing
the press conference, Mr. Haire wrote an
opinion editorial about the events described
entitled, ‘‘Melongate: Big toothy grins, watermelons, and monkey sounds don’t mix,’’
which was published in the City Paper on
October 21, 2014. The article, in its entirety,
provided,
Today, Charleston was consumed by one
story and one story only: the removal of
Academic Magnet football coach Bud Walpole amid allegations that his players more
or less behaved like racist douchebags.
And if there’s one lesson to be learned
from all of this[,] it’s this: big toothy grins,
watermelons, and monkey noises don’t mix.
Any sensible person can see that.
Apparently not. And apparently not the
coaching staff and the players on the Academic Magnet Raptors.
Somewhere along the way in this year’s
unexpectedly successful season, the Raptors took a liking to buying watermelons
before their games. They apparently drew
a face on it each time—a big toothy, grinning face. The first time the watermelon
was named Junior. The next time it was
Bonds Wilson, the name of the campus the
AMHS shares with School of the Arts.
That name stuck.
But here’s where the things get even
worse. At the close of each game, the
players smashed the watermelon on the
ground while reportedly making the monkey-like sounds of ‘ooh ooh ooh ooh.’ Apparently, the players did this after four or
five games, each time evidently after the
largely white Raptor squad beat one of
their opponents, each one largely an African-American team. Parents of players on
one of the opposing teams reportedly
brought this to the attention of AfricanAmerican Board member Michael Miller
last week.
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That the coaching staff of the Academic
Magnet Raptors and none of its players,
including at least one African-American,
didn’t see the trouble with this toxic combination of monkey sounds, toothy grins, and
watermelons is at best baffling and at
worst indicative of the casual acceptance of
racism in Charleston today, even among
the best and brightest that the county has
to offer. After all, AMHS is not only the
No. 1 ranked school in the state, it’s one of
the tops in the nation[ ].
Seriously, did everyone at AMHS forget
the last 100 years of American history?
Did they forget about blackface, Buckwheat, and Birth of a Nation? Did they
forget about minstrel shows? Did they forget about Coons Chicken, lawn jockeys,
golliwogs, and the like? Apparently so. I
don’t know about you, but I think it’s time
to reconsider Academic Magnet’s rankings
because clearly they are producing nothing
more than grade-A dumbas[***].
Even more troubling is the degree to
which Raptor Nation has circled the wagons around Walpole and the team. Frankly, this has nothing to do with the fact that
the coach is by all accounts a good man.
Walpole’s merits are meaningless.
The point is that an entire team of players
thought it was OK to draw a grinning face
on a watermelon, smash it on the ground
each time they beat a largely black team,
and make monkey noises—and no one apparently told them to stop.
No one said, ‘‘Hey guys, I know not a
single one of you has a racist bone in your
body, you know, because that’s a bad
thing, and well, you’re an Academic Magnet kid, and you come from a good middleclass white family and you’re going to college, and there’s no way in hell you’d, you
know, draw a racist caricature on a watermelon and make monkey noises and do it
fully aware of, like, what all that stuff
means, because if you did, knowing all that
stuff, then yikes, people might start thinking you’re racists. Hell, I’d think you’re a
racist, and, well, I just don’t know if I can
deal with the fact that Charleston’s best
and brightest students are racist douchebags. I mean, it’s just a joke right? Right?’’
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Actually, it’s not. It’s the sad truth about
life here in Charleston, S.C. today.
In a reversal, Superintendent McGinley issued a press statement on October 22, 2014
indicating she was reinstating Coach Walpole
as head coach and that he would resume his
coaching duties on October 23, 2014. Shortly
thereafter, the Charleston County School
Board announced the resignation of Superintendent McGinley.4 Following this announcement, Mr. Haire wrote a second article entitled, ‘‘Mob Rules: School district forces out
superintendent who fired coach who condoned racist ritual.’’ This article was published in the City Paper on November 5, 2014.
Later that month, six members of the
AMHS football team filed a defamation complaint against Jones Street Publishers, the
School District, Kevin Clayton, and Axxis
Consulting Company.5 In December 2014,
Coach Walpole also filed a defamation complaint against the same defendants. Both
cases were consolidated on October 23, 2015.6
Appellants alleged the two opinion editorials contained defamatory statements. Specifically, as to the article ‘‘Melongate,’’ Appellants argued the reference to the students as
‘‘racist douchebags’’ was defamatory, and as
to the article ‘‘Mob Rules,’’ Appellants argued the title of the article itself was defamatory because it stated Coach Walpole ‘‘condoned a racist act.’’ Appellants also alleged
Jones Street Publishers damaged their reputations ‘‘by publishing articles that accused
[Appellants] of participating in racially-motivated post-game celebration rituals.’’ Essentially, Appellants argued the articles implied
that the football team and the coach were
racist.

them, that there was a caricature, that monkey sounds were made, [that] the ritual took
place and that a watermelon was named
Bonds Wilson.’’ Jones Street Publishers
maintained that these facts were protected
by the fair report privilege because ‘‘all of
the facts came from the press conference
that the Charleston County School District
held to report its finding of its investigation
of the ritual.’’ As for the remaining content in
the articles, Jones Street Publishers argued
that ‘‘[the] City Paper gave its editorial view
of those facts, its view of what had happened.’’ Specifically, Jones Street Publishers
indicated the following to be its editorial
viewpoint of those facts:
That the football players had behaved like
racist douchebags, that if they did not
realize that their actions would be perceived as racially offensive, that that was
indicative of the casual acceptance of racism in Charleston today, that the school
had not taught its students about the history of the watermelon trope, and it was
turning out a bunch of grade A dumbas[***] and not the best and brightest
and that this was a racist ritual, a racist
behavior, on the part of the people [who]
participated in it.
Jones Street Publishers argued the opinions
were protected by the First Amendment.7
Additionally, Jones Street Publishers produced affidavits from two of its editors indicating that they had no reason to doubt the
truth of the statements made by Superintendent McGinley at the press conference.

Jones Street Publishers moved for summary judgment, and a hearing was held on
October 11, 2016. Jones Street Publishers
argued the following facts were reported by
the City Paper in its publications: ‘‘the fact
that watermelons were smashed as part of
this ritual, that there was a face drawn on

Appellants opposed Jones Street Publishers’ motion for summary judgment, arguing
Jones Street Publishers acted with actual
malice by ‘‘labeling’’ the students and coach
‘‘as racist douchebags without any investigation, without any evidence, without anything
to come to that conclusion TTTT’’ Appellants
argued Jones Street Publishers was negligent ‘‘because they made no effort to find the
truth,’’ and ‘‘made up the fact that the stu-

4.

The record is unclear regarding the reason for
Superintendent McGinley’s resignation.

6.

5.

Mr. Clayton was an employee of Axxis Consulting Company.

7.

This appeal solely concerns Jones Street Publishers. The record does not contain any details
regarding the outcome of Appellants’ claims
against the other defendants.
U.S. Const. amend. I.
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dents and coaches are racist douchebags.’’
Instead, Appellants asserted the players’ motives were not racially based but more akin
to the movie Castaway where Tom Hanks
drew a face on a volleyball and named it
‘‘Wilson;’’ here, the football players drew a
face on the watermelon and named it
‘‘Bonds-Wilson.’’ Appellants argued the testimony in their case would prove ‘‘their intentions.’’
First, the circuit court found that all of the
factual statements in the articles were ‘‘accurate reproductions of comments made publicly by School District officials, and thus [were]
protected by the fair report privilege.’’ Next,
the circuit court found the remaining statements in the articles were ‘‘merely expressions of the writer’s opinions and ideas on a
matter of public concern. Under established
First Amendment jurisprudence, Jones
Street [Publishers] cannot be held liable for
such statements.’’ The circuit court stressed
that the ‘‘subject of the Jones Street publications addressed a matter of public concern.’’
To this point, the circuit court stated,
The AMHS football team’s ritual, the
School District’s investigation into the
AMHS football team’s ritual, and Coach
Walpole’s removal as head coach of the
team were subjects of great interest to the
Charleston Community and garnered widespread coverage from media outlets both
locally and throughout the United States.
The controversy involved allegations of racial insensitivity in a city steeped with a
historical legacy of racial tension. When
viewing the record as a whole, there is
little doubt that the speech at issue in this
case was addressed to a matter of public
concern.
The court indicated that it was ‘‘settled law
that expressions of opinion on matters of
public concern are immune from liability for
defamation.’’ The court noted that once the
factual statements in the articles that summarized the statements made by the School
District are removed, none of the remaining
statements ‘‘assert[ ] any verifiable, objectively provable fact. They are expressions of
the editorial writer’s ideas and opinions, using rhetorical hyperbole to emphasize his
views.’’ The court further stated,
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Whether the football players acted like
‘‘racist douchebags,’’ whether the team’s
failure to perceive the negative racial connotations of their actions is ‘‘indicative of
the casual acceptance of racism in Charleston today,’’ whether the watermelon ritual
was an act that ‘‘any sensible outside observer’’ would ‘‘perceive[ ] as racist,’’ or an
example of ‘‘inadvertently TTT hurtful racially offensive behavior’’—these are all
statements on which different persons
could have different views and sentiments.
In fact, many people did express different
views on the matter[,] and it was a highly
contested issue for the School District.
None of the statements, as expressed in
the Jones Street publications, are statements of fact that can be objectively
proved or disproved in a court of law.
Lastly, the circuit court found that Appellants failed to produce any evidence of either
special damages or general damages arising
from an injury to their reputations as a
result of the City Paper publications. Specifically, the court noted that the alleged defamatory statements were not ‘‘ ‘of and concerning’ [Appellants], in that they refer to the
entire football team and not to any of [Appellants] individually.’’ In regard to Coach Walpole, the court found that he was a public
official and noted that ‘‘public school teachers
and athletic coaches have been held to be
public officials.’’ Therefore, Coach Walpole
was required to prove that Jones Street Publishers acted with actual malice. The circuit
court determined that Coach Walpole failed
to prove actual malice. The court noted that
there was evidence from Jones Street Publishers’ editors indicating that ‘‘they had no
reason to doubt that the reported information was anything other than completely true
and accurate.’’ The court found that Coach
Walpole failed to ‘‘direct the [c]ourt to a
single line of testimony in the depositions or
any passage of the publications that constitutes evidence that anyone at Jones Street
[Publishers] knew of any false statement in
the editorials or articles or in fact entertained serious doubts as to the truthfulness
of them.’’ The circuit court granted Jones
Street Publishers’ motion for summary judgment and this appeal followed.
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ISSUES ON APPEAL
1.

Did the circuit court err in finding the
statements of fact in the articles were
protected by the fair report privilege?

2.

Did the circuit court err in finding the
opinions expressed in the articles were
not actionable?

3.

Did the circuit court err in finding
Appellants did not show proof of injury
to reputation?

4.

Did the circuit court err in finding the
alleged defamatory statements were
not ‘‘of and concerning’’ the students?

5.

Did the circuit court err in finding
Coach Walpole did not show that Jones
Street Publishers acted with actual
malice?
STANDARD OF REVIEW

[1] ‘‘When reviewing the grant of summary judgment, the appellate court applies
the same standard applied by the [circuit]
court pursuant to Rule 56(c), SCRCP.’’ Fleming v. Rose, 350 S.C. 488, 493, 567 S.E.2d
857, 860 (2002). Summary judgment shall be
granted when ‘‘the pleadings, depositions, answers to interrogatories, and admissions on
file, together with the affidavits, if any, show
that there is no genuine issue as to any
material fact and that the moving party is
entitled to a judgment as a matter of law.’’
Rule 56(c), SCRCP. ‘‘Summary judgment
should be granted when plain, palpable, and
indisputable facts exist on which reasonable
minds cannot differ.’’ Pee Dee Stores, Inc. v.
Doyle, 381 S.C. 234, 240, 672 S.E.2d 799, 802
(Ct. App. 2009).
[2–5] ‘‘When determining if any triable
issues of fact exist, the evidence and all
reasonable inferences must be viewed in the
light most favorable to the non-moving party.’’ Fleming, 350 S.C. at 493–94, 567 S.E.2d
at 860. ‘‘[S]ummary judgment is not appropriate when further inquiry into the facts of
the case is desirable to clarify the application
of law.’’ Pee Dee Stores, 381 S.C. at 240, 672
S.E.2d at 802. ‘‘If triable issues exist, those
issues must go to the jury.’’ BPS, Inc. v.
Worthy, 362 S.C. 319, 325, 608 S.E.2d 155,
158 (Ct. App. 2005). ‘‘A jury issue is created
when there is material evidence tending to

establish the issue in the mind of a reasonable juror.’’ Jackson v. Bermuda Sands, Inc.,
383 S.C. 11, 17, 677 S.E.2d 612, 616 (Ct. App.
2009). ‘‘However, this rule does not authorize
submission of speculative, theoretical, and
hypothetical views to the jury.’’ Id. (quoting
Small v. Pioneer Mach., Inc., 329 S.C. 448,
461, 494 S.E.2d 835, 841 (Ct. App. 1997)).
Moreover, ‘‘[i]f evidentiary facts are not disputed, but the conclusions or inferences to be
drawn from them are, summary judgment
should be denied.’’ Pee Dee Stores, 381 S.C.
at 240, 672 S.E.2d at 802.
[6–10] ‘‘The purpose of summary judgment is to expedite disposition of cases [that]
do not require the services of a fact finder.’’
George v. Fabri, 345 S.C. 440, 452, 548
S.E.2d 868, 874 (2001). ‘‘[W]hen a party has
moved for summary judgment[,] the opposing party may not rest upon the mere allegations or denials of his pleading to defeat it.’’
Fowler v. Hunter, 380 S.C. 121, 125, 668
S.E.2d 803, 805 (Ct. App. 2008). ‘‘Rather, the
non-moving party must set forth specific
facts demonstrating to the court there is a
genuine issue for trial.’’ Id. Furthermore,
‘‘where the federal standard applies or where
a heightened burden of proof is required,
there must be more than a scintilla of evidence in order to defeat a motion for summary judgment.’’ Hancock v. Mid-S. Mgmt.
Co., 381 S.C. 326, 330, 673 S.E.2d 801, 803
(2009). Thus, ‘‘the appropriate standard at
the summary judgment phase on the issue of
constitutional actual malice is the clear and
convincing standard.’’ George, 345 S.C. at
454, 548 S.E.2d at 875. ‘‘Unless the [circuit]
court finds, based on pretrial affidavits, depositions or other documentary evidence, that
the plaintiff can prove actual malice, it should
grant summary judgment for the defendant.’’
McClain v. Arnold, 275 S.C. 282, 284, 270
S.E.2d 124, 125 (1980).
LAW/ANALYSIS
I.

Legal Background

[11–14] ‘‘The tort of defamation allows a
plaintiff to recover for injury to her reputation as the result of the defendant’s communication to others of a false message about
the plaintiff.’’ Holtzscheiter v. Thomson
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Newspapers, Inc., 332 S.C. 502, 508, 506
S.E.2d 497, 501 (1998). ‘‘Slander is a spoken
defamation while libel is a written defamation
or one accomplished by actions or conduct.’’
Id. ‘‘To establish a defamation claim, a plaintiff must prove: (1) a false and defamatory
statement was made; (2) the unprivileged
statement was published to a third party; (3)
the publisher was at fault; and (4) either the
statement was actionable regardless of harm
or the publication of the statement caused
special harm.’’ West v. Morehead, 396 S.C. 1,
7, 720 S.E.2d 495, 498 (Ct. App. 2011); Erickson v. Jones Street Publishers, LLC, 368 S.C.
444, 465, 629 S.E.2d 653, 664 (2006); Fleming
v. Rose, 350 S.C. 488, 494, 567 S.E.2d 857,
860 (2002).
However, there are certain communications that give rise to qualified privileges.
West, 396 S.C. at 7, 720 S.E.2d at 498. One of
the qualified privileges recognized as a common law and constitutional privilege by
South Carolina courts is the ‘‘fair report’’
privilege. See generally Padgett v. Sun News,
278 S.C. 26, 38, 292 S.E.2d 30, 37 (1982)
(Ness, J., dissenting) (recognizing a constitutional basis for the common law privilege of
fair report).
II.

Fair Report Privilege

[15, 16] The fair report privilege is ‘‘the
privilege to publish fair and substantially accurate reports of judicial and other governmental proceedings without incurring liability.’’ West, 396 S.C. at 7, 720 S.E.2d at 498;
Padgett, 278 S.C. at 33, 292 S.E.2d at 34
(indicating that to hold a publisher liable for
an accurate report of a public action or record would constitute liability without fault
and would ‘‘make it impossible for a publisher to accurately report a public record without assuming liability for the truth of the
allegations contained in such record’’); Reuber v. Food Chem. News, Inc., 925 F.2d 703,
712 (4th Cir. 1991) (en banc) (‘‘The fair report privilege encourages the media to report
regularly on government operations so that
citizens can monitor them.’’). Additionally,
‘‘[f]air and impartial reports in newspapers of
matters of public interest are qualifiedly
privileged.’’ Jones v. Garner, 250 S.C. 479,
8.

179 S.C. 208, 184 S.E. 580 (1936).
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487, 158 S.E.2d 909, 913 (1968). ‘‘It is not
necessary that [the report] be exact in every
immaterial detail or that it conform to that
precision demanded in technical or scientific
reporting. It is enough that it conveys to the
persons who read it a substantially correct
account of the proceedings.’’ Restatement
(Second) of Torts § 611 cmt. f (Am. Law.
Inst. 1977).
[17] Furthermore, the publisher is not
required to investigate the truth of the underlying matter. See Padgett, 278 S.C. at 33,
292 S.E.2d at 34 (‘‘[O]ur decision in Lybrand
v. The State Co.[8] completely refutes the
contention that the publisher is required to
go behind the allegations contained in the
public record.’’); see also Reuber, 925 F.2d at
712 (‘‘In return for frequent and timely reports on governmental activity, defamation
law has traditionally stopped short of imposing extensive investigatory requirements on
a news organization reporting on a governmental activity or document.’’).
[18] As to the case at bar, Appellants
contend the circuit court erred in holding the
statements of fact in the articles are protected by the fair report privilege. Appellants
argue Jones Street Publishers did not accurately report the statements made by Superintendent McGinley at the press conference.
We disagree.
[19–23] Under the defense of a qualified
privilege, ‘‘one who publishes defamatory
matter concerning another is not liable for
the publication if (1) the matter is published
upon an occasion that makes it [qualifiedly
or] conditionally privileged, and (2) the privilege is not abused.’’ West, 396 S.C. at 7, 720
S.E.2d at 499 (alteration in original) (quoting
Swinton Creek Nursery v. Edisto Farm
Credit, ACA, 334 S.C. 469, 484, 514 S.E.2d
126, 134 (1999)); Jones, 250 S.C. at 487, 158
S.E.2d at 913 (‘‘[T]he privilege attending the
publication of a news report arises by reason
of the occasion of the communication, and a
communication or statement [that] abuses or
goes beyond the requirement of the occasion,
loses the protection of the privilege.’’).
‘‘Whether the occasion is one [that] gives rise
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to a qualified privilege is a question of law.’’
West, 396 S.C. at 7, 720 S.E.2d at 499. A
qualified privilege arises when there is ‘‘good
faith, an interest to be upheld, a statement
limited in its scope to this purpose, a proper
occasion, and publication in a proper manner
and to proper parties only.’’ Fountain v.
First Reliance Bank, 398 S.C. 434, 444, 730
S.E.2d 305, 310 (2012) (quoting Manley v.
Manley, 291 S.C. 325, 331, 353 S.E.2d 312,
315 (Ct. App. 1987)). Furthermore, the fair
report privilege ‘‘extends only to a report of
the contents of the public record and any
matter added to the report by the publisher,
which is defamatory of the person named in
the public records, is not privileged.’’ Jones,
250 S.C. at 487, 158 S.E.2d at 913. ‘‘Where
there is conflicting evidence, ‘the question
[of] whether [a qualified] privilege has been
abused is one for the jury.’ ’’ West, 396 S.C.
at 8, 720 S.E.2d at 499 (second alteration in
original) (footnote omitted) (quoting Swinton
Creek, 334 S.C. at 485, 514 S.E.2d at 134).
Here, a review of the ‘‘Melongate’’ article
reveals a fair and substantially accurate report of the statements made by Superintendent McGinley at the press conference.9 See
Jones, 250 S.C. at 487, 158 S.E.2d at 913
(‘‘Fair and impartial reports in newspapers
of matters of public interest are qualifiedly
privileged.’’). Jones Street Publishers argued
the following were factual statements taken
from the press conference: ‘‘watermelons
were smashed as part of this ritual,’’ ‘‘there
was a face drawn on them, [ ] there was
caricature, [ ] monkey sounds were made,
the ritual took place and that a watermelon
was named Bonds Wilson.’’ All of those
statements were in fact made by Superintendent McGinley at the press conference. The
article included details of how the ritual was
performed, the sounds that were allegedly
9.

We note that at oral argument, Appellants
maintained that Jones Street Publishers did not
accurately report the statements made by Superintendent McGinley in an undated written statement. Superintendent McGinley’s written statement provided, in pertinent part:
[T]here was no evidence to suggest that the
football players understood the negative cultural implications of their ritual that included
buying a watermelon, drawing a caricature
(face) on the watermelon, naming the watermelon ‘‘Bonds-Wilson,’’ transporting the watermelon on the team bus, sitting it on the

made by the players as described by Superintendent McGinley, and a description of the
caricature that was shown at the press conference.
Furthermore,
Superintendent
McGinley stated that all of the details she
described were allegations that the school
district was investigating, and the first paragraph of the article informs the reader that
‘‘allegations’’ were made against the football
team.
Additionally, Jones Street Publishers submitted to the circuit court two affidavits from
its editors, including Mr. Haire, indicating
they had no reason to doubt the veracity of
the statements made by Superintendent
McGinley. See Fleming, 350 S.C. at 497, 567
S.E.2d at 861–62 (‘‘The evidence shows [respondent] relied on the results and conclusions of an investigation conducted by two
highly respected investigators. [Respondent]
testified he had no reason to doubt the investigation was not thorough, solid, correct, and
truthful. TTT The evidence shows [respondent] TTT had full faith in the veracity of
their report.’’). Mr. Haire affirmed that he
had known Superintendent McGinley for a
period of time and ‘‘always considered her to
be completely honest and trustworthy,’’ and
consequently relied upon the conclusion she
drew from her in-depth investigations. Thus,
Jones Street Publishers was not required to
investigate the statements made by Superintendent McGinley. See West, 396 S.C. at 11,
720 S.E.2d at 500 (‘‘[T]he mere failure to
investigate an allegation is not sufficient to
prove the defendant had serious doubts
about the truth of the publication.’’); id.
(‘‘The media has no duty to verify the accuracy or measure the sufficiency of a party’s
legal allegations. The Constitution does not
require that the press ‘warrant that every
team bench and surrounding and smashing the
watermelon after a victory. However, it was
clear the coaches either knew or should have
known about the negative racial stereotypes of
this watermelon ritual.
The entirety of the statement recounts events
occurring from October 13, 2014 to October 22,
2014. Thus, it appears the statement was released after the live televised press conference
that occurred on October 21, 2014. Jones Street
Publishers maintained that it relied on the factual statements that were released at the live press
conference.
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allegation that it prints is true.’ ’’ (quoting
Reuber, 925 F.2d at 717)).
Therefore, the circuit court correctly found
that the factual statements reported in City
Paper’s publications regarding the ritual
were accurate accounts of comments made
publicly by school district officials. See
McClain, 275 S.C. at 285, 270 S.E.2d at 125
(holding summary judgment was proper
where newspaper accurately reported information of a judicial proceeding). Thus, we
find the statements of fact are protected by
the fair report privilege. See West, 396 S.C.
at 7, 720 S.E.2d at 499 (‘‘Under this defense
TTT one who publishes defamatory matter
concerning another is not liable for the publication’’ as long as ‘‘the matter is published
upon an occasion that makes it [qualifiedly
or] conditionally privileged’’ and ‘‘the privilege is not abused.’’ (alteration in original)).
We further note that Appellants concede in
their brief that, ‘‘[a]ny factual reporting by
the City Paper regarding actual statements
made by Academic Magnet or [Charleston
County School District] officials is protected
by the fair report privilege.’’
Appellants focus their arguments on the
articles’ use of the words ‘‘racist’’ and ‘‘racist
douchebag.’’ Appellants maintain that characterizing the student’s actions as ‘‘racist’’ does
not fall under the fair report privilege. However, Jones Street Publishers does not contend that using the word ‘‘racist’’ in the
articles would fall under the fair report privilege. The circuit court also made no findings
to suggest that Jones Street Publishers’ use
of the word ‘‘racist’’ was either protected or
not protected under the fair report privilege.
Instead, Jones Street Publishers argued, and
the circuit court found, the remaining statements in the articles were opinions protected
by the First Amendment.
III.

Opinions Expressed in the Article

In order to determine the level of protection that the speech at issue is entitled to
under the First Amendment, we must first
address whether Jones Street Publishers reported on a matter of public or private concern.
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Matter of Public Concern
[24] Appellants contend the circuit court
erred in finding the opinions expressed in the
articles were not actionable because they
were expressions of opinions protected under
the First Amendment. Appellants argue
Jones Street Publishers should not be protected ‘‘because the statements are assertions that the members of the [AMHS] football team are racists.’’ Appellants allege
Jones Street Publishers’ statements ‘‘concerned the character and beliefs’’ of Appellants and, thus, were a matter of private, not
public, concern. We disagree.
[25] At the heart of the First Amendment’s protection is speech on matters of
public concern. Snyder v. Phelps, 562 U.S.
443, 451–52, 131 S.Ct. 1207, 179 L.Ed.2d 172
(2011). ‘‘The First Amendment reflects ‘a
profound national commitment to the principle that debate on public issues should be
uninhibited, robust, and wide-open.’ ’’ Id. at
452, 131 S.Ct. 1207 (quoting New York Times
Co. v. Sullivan, 376 U.S. 254, 270, 84 S.Ct.
710, 11 L.Ed.2d 686 (1964)). ‘‘That is because
‘speech concerning public affairs is more
than self-expression; it is the essence of selfgovernment.’ ’’ Id. (quoting Garrison v. Louisiana, 379 U.S. 64, 74–75, 85 S.Ct. 209, 13
L.Ed.2d 125 (1964)). Thus, ‘‘speech on public
issues occupies the ‘highest rung of the hierarchy of First Amendment values,’ and is
entitled to special protection.’’ Connick v.
Myers, 461 U.S. 138, 145, 103 S.Ct. 1684, 75
L.Ed.2d 708 (1983) (quoting N.A.A.C.P. v.
Claiborne Hardware Co., 458 U.S. 886, 913,
102 S.Ct. 3409, 73 L.Ed.2d 1215 (1982)).
However, when ‘‘matters of purely private
significance are at issue, First Amendment
protections are often less rigorous.’’ Snyder,
562 U.S. at 452, 131 S.Ct. 1207.
That is because restricting speech on purely private matters does not implicate the
same constitutional concerns as limiting
speech on matters of public interest:
‘‘[T]here is no threat to the free and robust
debate of public issues; there is no potential interference with a meaningful dialogue of ideas’’; and the ‘‘threat of liability’’
does not pose the risk of ‘‘a reaction of
self-censorship’’ on matters of public import[ance].
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Id. (first alteration in original) (quoting Dun
& Bradstreet, Inc. v. Greenmoss Builders,
Inc., 472 U.S. 749, 760, 105 S.Ct. 2939, 86
L.Ed.2d 593 (1985)).
[26–28] ‘‘Speech deals with matters of
public concern when it can be fairly considered as relating to any matter of political,
social, or other concern to the community, or
when it is a subject of legitimate news interest; that is, a subject of general interest and
of value and concern to the public.’’ Id. at
453, 131 S.Ct. 1207 (citations and internal
quotation marks omitted). ‘‘Whether TTT
speech addresses a matter of public concern
must be determined by the content, form,
and context of a given statement, as revealed
by the whole record.’’ Connick, 461 U.S. at
147–48, 103 S.Ct. 1684. ‘‘In considering content, form, and context, no factor is dispositive, and it is necessary to evaluate all the
circumstances of the speech, including what
was said, where it was said, and how it was
said.’’ Snyder, 562 U.S. at 454, 131 S.Ct.
1207; see Connick, 461 U.S. at 148 n.7, 103
S.Ct. 1684 (‘‘The inquiry into the protected
status of speech is one of law, not fact.’’).
First, we note that Appellants conceded
this issue and agreed with the circuit court
that the speech was a matter of public concern. The following colloquy occurred between Appellants’ counsel and the circuit
court regarding whether the speech at issue
was a matter of public or private concern:
THE COURT: Tell me this. With respect
to, of course, you got two different kind[s]
of [plaintiffs]. You have Mr. Walpole, then
you have the players, team players. Do you
seriously contend this is not a matter of
public interest?
[APPELLANTS]: I don’t contend that.
For the coach it is. I don’t think that as far
as the kids it is. I think that the kids have
a different standard. I think the coach—
THE COURT: Why is it a public—matter
of public interest as far as the coach is
concerned? He may be a public figure.
They may be private figures, but the event
is the event. Why [isn’t it] equally a matter
of public interest whether a bunch of kids
did it or the coach or both of them?

[APPELLANTS]: I don’t seriously contend that is not a matter of public interest.
I think that it probably was and is.
Because Appellants conceded this issue at
the summary judgment hearing, they cannot
now argue the issue on appeal. See TNS
Mills, Inc. v. S.C. Dep’t. of Revenue, 331 S.C.
611, 617, 503 S.E.2d 471, 474 (1998) (‘‘An
issue conceded in a lower court may not be
argued on appeal.’’); Ex parte McMillan, 319
S.C. 331, 335, 461 S.E.2d 43, 45 (1995) (finding an issue procedurally barred when the
appellants expressly conceded the issue at
trial); see also Erickson, 368 S.C. at 476, 629
S.E.2d at 670 (‘‘Moreover, a party may not
complain on appeal of error or object to a
trial procedure [that] his own conduct has
induced.’’).
Nonetheless, even if this matter was not
conceded below, when viewing the record as
a whole, we find the speech at issue addressed a matter of public concern. See Connick, 461 U.S. at 147–48, 103 S.Ct. 1684
(‘‘Whether TTT speech addresses a matter of
public concern must be determined by the
content, form, and context of a given statement, as revealed by the whole record.’’). The
School District released a press statement
and held a press conference to inform the
community on a matter that affected students and teachers within the district—not
just at AMHS. The watermelon ritual, the
School District investigation of the watermelon ritual, and Coach Walpole’s removal as
head coach of the football team were subjects
of great interest to the Charleston community. At the press conference, Superintendent
McGinley stated the board member who
brought the allegations to her attention was
‘‘concerned about the racial stereotypes’’ related to activities like the watermelon ritual
practiced by AMHS’s football team. The
board member informed Superintendent
McGinley that a concerned parent witnessed
the ritual and reported it to the board member. Thus, the content of Mr. Haire’s speech
about these events concerned broad issues of
interest to society at large—i.e., allegations
of racial insensitivity. Moreover, the events
reported during the press conference gained
national attention from media outlets
throughout the United States. Therefore, we
find the circuit court did not err in finding
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this was a matter of public concern. See
Holtzscheiter, 332 S.C. at 531–32, 506 S.E.2d
at 513 (Toal, J., concurring in result) (‘‘[M]atters of public concern are those related to
the ‘unfettered interchange of ideas for the
bringing about of political and social changes
desired by the people.’ ’’ (quoting Dun &
Bradstreet, 472 U.S. at 759, 105 S.Ct. 2939)).
Fact or Expressions of Opinion
[29] As contended by Appellants, the
‘‘central issue is whether [a person] being
referred to as a ‘racist douchebag’ and someone [who] condones a ‘racist act’ is defamatory.’’ Specifically, the statement at issue in the
first article ‘‘Melongate’’ provides: ‘‘Today,
Charleston was consumed by one story and
one story only: the removal of Academic
Magnet football coach Bud Walpole amid allegations that his players more or less behaved like racist douchebags.’’ (emphasis
added). The statement at issue in the second
article is the title itself: ‘‘Mob Rules: School
district forces out superintendent who fired
coach who condoned racist ritual.’’ (emphasis
added). Thus, we must consider whether the
statements are factual assertions about Appellants. See Milkovich v. Lorain Journal
Co., 497 U.S. 1, 19–20, 110 S.Ct. 2695, 111
L.Ed.2d 1 (1990) (‘‘[A] statement on matters
of public concern must be provable as false
before there can be liability under state defamation law, at least in situations TTT where a
media defendant is involved.’’); see also Connick, 461 U.S. at 148 n.7, 103 S.Ct. 1684
(‘‘The inquiry into the protected status of
speech is one of law, not fact.’’).
[30, 31] ‘‘Under the First Amendment[,]
there is no such thing as a false idea. However pernicious an opinion may seem, we depend for its correction not on the conscience
of judges and juries but on the competition of
other ideas. But there is no constitutional
value in false statements of fact.’’ Gertz v.
10. We note that the Fourth Circuit has adopted a
set of factors to consider when distinguishing
between statements of fact and opinion. See Potomac Valve & Fitting Inc. v. Crawford Fitting Co.,
829 F.2d 1280, 1288 (4th Cir. 1987) (noting that
the threshold inquiry is whether the challenged
statement can be characterized as true or false; if
the statement cannot be characterized as either
true or false then it is not actionable); id. at
1287–88 (noting that if the challenged statement
can be characterized as either true or false, then
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Welch, 418 U.S. 323, 339–40, 94 S.Ct. 2997, 41
L.Ed.2d 789 (1974). Therefore, an expression
of opinion that conveys a false and defamatory statement of fact can be actionable. See
Milkovich, 497 U.S. at 18, 110 S.Ct. 2695
(noting that ‘‘a wholesale defamation exemption’’ was not created ‘‘for anything that
might be labeled ‘opinion’ ’’ because ‘‘it would
TTT ignore the fact that expressions of ‘opinion’ may often imply an assertion of objective
fact’’).
[32] There are certain ‘‘statements that
cannot ‘reasonably [be] interpreted as stating
actual facts’ about an individual.’’ Id. at 20,
110 S.Ct. 2695 (alteration in original) (quoting Hustler Magazine, Inc. v. Falwell, 485
U.S. 46, 50, 108 S.Ct. 876, 99 L.Ed.2d 41
(1988)). Statements such as opinion, satire,
epithets, or rhetorical hyperbole cannot be
the subject of liability for defamation. See id.
(‘‘This provides assurance that public debate
will not suffer for lack of ‘imaginative expression’ or the ‘rhetorical hyperbole’ which has
traditionally added much to the discourse of
our Nation.’’).
[33] Although the Supreme Court has
not delineated a test 10 to determine whether
certain statements are ‘‘fact’’ or ‘‘opinion,’’
the Milkovich court indicated that ‘‘statement[s] on matters of public concern must be
provable as false before there can be liability
under state defamation law, at least in situations, TTT where a media defendant is involved.’’ 497 U.S. at 19–20, 110 S.Ct. 2695.
Moreover, ‘‘a statement of opinion relating to
matters of public concern [that] does not
contain a provably false factual connotation
will receive full constitutional protection.’’ Id.
at 20, 110 S.Ct. 2695.
We do not find that the term ‘‘racist douchebag’’ can ‘‘reasonably [be] interpreted as
three additional factors must be considered to
determine whether the statement is nevertheless
an opinion because ‘‘a reasonable reader or listener would recognize its weakly substantiated or
subjective character—and discount it accordingly’’); id. (noting the additional factors are ‘‘the
author or speaker’s choice of words;’’ ‘‘the context of the challenged statement within the writing or speech as a whole;’’ and ‘‘the broader
social context into which the statement fits’’).
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stating actual facts’’ about Appellants. See
Milkovich, 497 U.S. at 20, 110 S.Ct. 2695
(indicating there is protection for statements
that cannot ‘‘reasonably [be] interpreted as
stating actual facts’’ about a person to ensure
‘‘that public debate will not suffer for lack of
‘imaginative expression’ or the ‘rhetorical hyperbole’ [that] has traditionally added’’ to
topics of great debate); cf. id. at 21–22, 110
S.Ct. 2695 (finding statement written in
newspaper that high school coach lied under
oath was actionable because the ‘‘language
[was] an articulation of an objectively verifiable event’’).
Additionally, whether someone ‘‘more or
less behaved like [a] racist douchebag’’ or
whether someone condoned an act that was
‘‘racist’’ is susceptible to varying viewpoints
and interpretations. One person may view
certain behavior as disrespectful and offensive, but another person might view the same
behavior as non-controversial and socially acceptable. Importantly, we note that all of the
Appellants agreed during their deposition
testimony that whether something is racist is
a matter of opinion.11
Furthermore, the opinion editorials at issue were published in the ‘‘Views’’ section of
the newspaper. This is a section of the newspaper that is dedicated to the expression of
11. Appellant Adam Ackerman was asked, ‘‘Do
you believe that whether or not something is
racist is a matter of opinion?’’ Appellant replied,
‘‘It is a matter of opinion.’’
Appellant R.M. was asked, ‘‘[D]o you think that
people can have different opinions as to what is
racist?’’ Appellant responded, ‘‘Absolutely.’’
Appellant C.F. was asked, ‘‘Do you think
whether or not the watermelon ritual, the perception of the watermelon ritual, whether or not
that’s racist is a matter of opinion?’’ Appellant
responded, ‘‘[I]t is a matter of opinion, but it’s
also—it’s an opinion generated on what you’ve
heard.’’
Appellant Coach Walpole was asked, ‘‘Who
determines whether or not something is racist?’’
Appellant responded, ‘‘It’s up to the—it depends
on what it is, up to the individual interpretation,
I don’t know.’’
12. We note that other jurisdictions have held that
referring to someone as ‘‘racist’’ is an expression
of one’s opinion and is not actionable for defamation. See Stevens v. Tillman, 855 F.2d 394, 402
(7th Cir. 1988) (noting that calling someone a
racist ‘‘is not actionable unless it implies the
existence of undisclosed[ ] defamatory facts’’);

opinions by the newspaper’s editors, guest
editorial writers, and readers. Essentially,
the article was published in a section devoted
to opinions and commentary. See Potomac
Valve & Fitting Inc., 829 F.2d. at 1288
(‘‘Even when a statement is subject to verification, however, it may still be protected if it
can best be understood from its language and
context to represent the personal view of the
author or speaker who made it.’’). Thus, we
find that the use of the term ‘‘racist’’ in an
opinion editorial to describe a sequence of
events related to a racially sensitive matter
does not assert any verifiable, objectively
provable fact about Appellants. We find the
circuit court correctly held the use of the
terms ‘‘racist’’ and ‘‘racist douchebag’’ in the
articles were not actionable because they
were expressions of opinion and rhetorical
hyperbole.12 See 3 Dan B. Dobbs et. al., The
Law of Torts § 572 (2011) (‘‘ ‘[R]acist’ is
sometimes said to be mere name-calling and
not actionable in some contexts[; however,]
the term can be actionable where it plainly
imputes acts based on racial discrimination.’’
(emphasis added)); see also 50 Am. Jur. 2d
Libel and Slander § 200 (2017) (‘‘However,
general statements charging a person with
being racist, unfair, or unjust, without more,
such as contained in the signs carried by
Buckley v. Littell, 539 F.2d 882, 893 (2d Cir.
1976) (finding that use of the word ‘‘fascist’’
‘‘cannot be regarded as having been proved to be
[a] statement[ ] of fact’’); Meissner v. Bradford,
156 So.3d 129, 133–34 (La. Ct. App. 2014) (holding statement that former president of youth football league ‘‘has a problem with people of color’’
was a statement of opinion in the nature of
hyperbole rather than an actionable statement of
fact); Ward v. Zelikovsky, 136 N.J. 516, 643 A.2d
972, 983 (1994) (holding statement that plaintiff
hated or did not like Jews was not actionable);
id. (‘‘[T]he statement [that plaintiff hated or did
not like Jews] cannot be distinguished from characterizations that a person is a ‘racist,’ ‘bigot,’
‘Nazi,’ or ‘facists.’ ’’); Silverman v. Daily News,
L.P., 129 A.D.3d 1054, 1055–56, 11 N.Y.S.3d 674
(N.Y. App. Div. 2015) (holding defendant’s publication that plaintiff authored ‘‘racist writings’’ is
a statement of opinion, not fact); Covino v. Hagemann, 165 Misc.2d 465, 627 N.Y.S.2d 894,
899–900 (N.Y. Sup. Ct. 1995) (holding statements
that characterized plaintiff’s behavior as ‘‘racially insensitive’’ were protected expressions of
opinion and did not give rise to an action for
defamation); id. (‘‘In daily life [the word] ‘racist’
is hurled about so indiscriminately that it is no
more than a verbal slap in the face[.]’’).
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protestors, constitute mere name calling and
do not contain a provably false assertion of
fact as required for defamation.’’).
Accordingly, Appellants did not meet their
burden of proving that Jones Street Publishers published a false and defamatory statement and thus, summary judgment was proper. See West, 396 S.C. at 7, 720 S.E.2d at 498
(‘‘To establish a defamation claim, a plaintiff
must prove: (1) a false and defamatory statement was made TTTT’’ (emphasis added)); see
also Milkovich, 497 U.S. at 19–20, 110 S.Ct.
2695 (‘‘[A] statement on matters of public
concern must be provable as false before
there can be liability under state defamation
law, at least in situations TTT where a media
defendant is involved.’’); see also Boone v.
Sunbelt Newspapers, Inc., 347 S.C. 571, 579,
556 S.E.2d 732, 736 (Ct. App. 2001) (‘‘The
plain language of Rule 56(c), SCRCP, mandates the entry of summary judgment, after
adequate time for discovery[,] against a party
who fails to make a showing sufficient to
establish the existence of an element essential to the party’s case and on which the
party will bear the burden of proof at trial.’’
(quoting Carolina All. for Fair Emp’t v. S.C.
Dep’t of Labor, Licensing, and Regulation,
337 S.C. 476, 485, 523 S.E.2d 795, 800 (Ct.
App. 1999))).
Because the qualified privilege of fair report applies to the factual statements of the
articles and the remaining statements in the
articles are protected under the First
Amendment as opinion, ideas, and rhetorical
hyperbole, the statements are not actionable.
Therefore, Appellants have failed to establish
the first element of defamation. See West,
396 S.C. at 7, 720 S.E.2d at 498 (‘‘To establish a defamation claim, a plaintiff must
prove: (1) a false and defamatory statement
was made TTTT’’). Nonetheless, we will address the remaining issues.
IV.

Proof of Injury

[34] Appellants maintain the circuit court
erred in finding that they have not shown
proof of injury to reputation. Appellants contend they have suffered actual injury to their
reputations and standing in the community
as well as personal humiliation and mental
13.

Jones Street Publishers conceded that the
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anguish. Appellants argue the students are
private figures and do not need to provide
proof of damages to defeat summary judgment.13 We disagree.
[35–41] ‘‘[I]n a case involving an issue of
public controversy or concern where the libelous statement is published by a media
defendant, the common law presumptions
[that] the defendant acted with common law
malice and the plaintiff suffered general
damages do not apply.’’ Erickson, 368 S.C. at
466, 629 S.E.2d at 665. ‘‘Instead, the privatefigure plaintiff must plead and prove common
law malice and show ‘actual injury’ in the
form of general or special damages.’’ Id. General damages include injuries such as ‘‘injury
to reputation, mental suffering, hurt feelings,
and other similar types of injuries [that] are
incapable of definite money valuation.’’ Holtzscheiter, 332 S.C. at 510 n.4., 506 S.E.2d at
502 n.4 (quoting Whitaker v. Sherbrook Distrib. Co., 189 S.C. 243, 246, 200 S.E. 848, 849
(1939)). ‘‘[S]pecial damages are tangible losses or injury to the plaintiff’s property, business, occupation or profession, capable of
being assessed monetarily, TTT’’ Id. However,
special damages do not include hurt feelings,
embarrassment, humiliation, or emotional
distress. Wardlaw v. Peck, 282 S.C. 199, 205–
06, 318 S.E.2d 270, 274–75 (Ct. App. 1984).
Additionally, ‘‘in a case involving an issue of
public controversy or concern where the libelous statement is published by a media
defendant, the common law presumption that
the libelous statement is false is not applied.’’
Erickson, 368 S.C. at 466, 629 S.E.2d at 665.
‘‘Instead, the private-figure plaintiff must
prove the statement is false.’’ Id. Appellant
bears the burden of proving the defamation
case by a preponderance of the evidence. Id.
at 475, 629 S.E.2d at 670.
In viewing the evidence in the light most
favorable to Appellants, Appellants did not
produce evidence of either general or special
damages arising from injury to their reputations as a direct result of the City Paper’s
publications. See Fleming, 350 S.C. at 493–
94, 567 S.E.2d at 860 (‘‘When determining if
any triable issues of fact exist, the evidence
and all reasonable inferences must be viewed
football players were private figures.
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in the light most favorable to the non-moving
party.’’); see also Erickson, 368 S.C. at 466,
629 S.E.2d at 665 (‘‘[T]he private-figure
plaintiff must plead and prove common law
malice and show ‘actual injury’ in the form of
general or special damages.’’). Appellants
could not identify individuals who read the
City Paper’s publications and as a result of
those publications, viewed Appellants in a
different light. Nor did Appellants provide
evidence of any lost opportunities as a result
of the articles. Appellants agreed that they
did not lose any friends, remained employed
at their places of employment, and were accepted to the colleges they desired to attend.
At most, Appellants contended they felt
‘‘more self-conscious’’ and that their school
had been defamed. See Murray v. Holnam,
Inc., 344 S.C. 129, 138, 542 S.E.2d 743, 748
(Ct. App. 2001) (‘‘The focus of defamation is
not on the hurt to the defamed party’s feelings, but on the injury to his reputation.’’
(quoting Fleming v. Rose, 338 S.C. 524, 532,
526 S.E.2d 732, 737 (Ct. App. 2000), rev’d on
other grounds, 350 S.C. 488, 567 S.E.2d 857
(2002))); see also Johnson v. Nickerson, 542
N.W.2d 506, 513 (Iowa 1996) (‘‘While a defamation suit can be viewed as serving the
purpose of vindicating the plaintiff’s character by establishing the falsity of the defamatory matter, if no harm can be established[,]
the action must be regarded as trivial in
nature.’’). Some Appellants indicated that
they had been questioned about the watermelon incident by various people; however,
Appellants were unable to identify those individuals and unable to concretely state whether those individuals were questioning them
as a result of reading the City Paper’s publications. See Jackson, 383 S.C. at 17, 677
S.E.2d at 616 (‘‘A jury issue is created when
there is material evidence tending to establish the issue in the mind of a reasonable

juror. ‘However, this rule does not authorize
submission of speculative, theoretical, and
hypothetical views to the jury.’ ’’ (internal
citation omitted) (quoting Small, 329 S.C. at
461, 494 S.E.2d at 841)).

14. The case cited by Appellants is the only defamation case that our research uncovered that has
held a member of a football team can prevail
when the defamatory language concerns the entire team. In Fawcett, the Supreme Court of
Oklahoma held that a fullback on the alternate
squad of the University of Oklahoma football
team had been defamed by an article alleging
that members of the team had used amphetamines. 377 P.2d at 52. None of the players were
named in the article; however, the article referred specifically to the 1956 football season. Id.

at 47, 52. Specifically, the article stated ‘‘several
physicians observed Oklahoma players being
sprayed in the nostrils with an atomizer.’’ Id. at
47. Thus, the article insinuated the players were
using amphetamines. Id. at 44. The court held
the fullback presented evidence that he was a
constant player during the 1956 season; the substance administered with the atomizer was a
harmless substance used to help players with
mouth dryness; and he did not use amphetamines or any other narcotic drugs. Id. at 47.
Therefore, the court determined that despite the

As previously stated, the watermelon ritual
controversy gained local and national attention resulting in reports by media outlets,
including television and radio broadcasts,
throughout the United States. Importantly,
the City Paper was not the first medium to
produce a story on the events. Moreover, the
factual statements in City Paper’s article
were a substantially accurate report of the
statements made by Superintendent McGinley at the live press conference. Thus, we
find that Appellants did not meet their burden of showing proof of injury. See id. (‘‘Finally, assertions as to liability must be more
than mere bald allegations made by the nonmoving party in order to create a genuine
issue of material fact.’’); see also Boone, 347
S.C. at 579, 556 S.E.2d at 736 (‘‘The plain
language of Rule 56(c), SCRCP, mandates
the entry of summary judgment, after adequate time for discovery against a party who
fails to make a showing sufficient to establish
the existence of an element essential to the
party’s case and on which that party will
bear the burden of proof at trial.’’ (quoting
Carolina All. for Fair Emp’t, 337 S.C. at 485,
523 S.E.2d at 800)).
V.

Whether Statements Were ‘‘Of and
Concerning’’ the Students

[42] Appellants argue the circuit court
erred in finding the alleged defamatory
statements were not ‘‘of and concerning’’ the
students because the statements refer to the
entire football team and not to any individual
student. Appellants cite to Fawcett Publ’ns,
Inc. v. Morris, 377 P.2d 42 (Okla. 1962)14 for
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the proposition that a member of a football
team may be defamed even if the individual
is not specifically named.
[43–46] ‘‘To prevail in a defamation action, the plaintiff must establish that the
defendant’s statement referred to some ascertainable person and that the plaintiff was
the person to whom the statement referred.’’
Burns v. Gardner, 328 S.C. 608, 615, 493
S.E.2d 356, 359 (Ct. App. 1997). ‘‘Where a
publication affects a class of persons without
any special personal application, no individual
of that class can sustain an action for the
publication.’’ Hospital Care Corp. v. Commercial Cas. Ins. Co., 194 S.C. 370, 377, 9
S.E.2d 796, 800 (1940) (citation omitted).
Thus, ‘‘where defamatory statements are
made against an aggregate body of persons,
an individual member not specially imputed
or designated cannot maintain an action.’’ Id.
‘‘Where defamatory words reflect upon a
class of persons impartially, and there is
nothing showing which one is meant, no action lies at the suit of a member of the class.’’
Id. at 378, 9 S.E.2d at 800 (citation omitted);
see also 50 Am. Jur. 2d. Libel and Slander
§ 225 (2017) (‘‘Under the ‘group libel doctrine,’ a plaintiff has no cause of action for a
defamatory statement directed to some of,
but less than, the entire group when there is
nothing to single out the plaintiff; consequently, the plaintiff has no cause where the
statement does not identify to which members it refers.’’).
However, in Holtzscheiter, our supreme
court held that ‘‘[w]hile the general rule is
that defamation of a group does not allow an
individual member of that group to maintain
an action, this rule is not applicable to a
small group.’’ Holtzscheiter, 332 S.C. at 514,
506 S.E.2d at 504. The Holtzscheiter court
held a newspaper liable for publishing a
football team consisting of sixty or seventy players, the fullback had ‘‘established his identity in
the mind of the average lay reader as one of
those libeled.’’ Id. at 52.
15. See Evans v. Chalmers, 703 F.3d 636, 659–60
(4th Cir. 2012) (‘‘One who publishes defamatory
matter concerning a group or class of persons is
subject to liability to an individual member of it
if, but only if, (a) the group or class is so small
that the matter can reasonably be understood to
refer to the member, or (b) the circumstances of
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statement that a murder victim lacked ‘‘family’’ support. Id. The murder victim’s mother
sued for defamation alleging the statement
defamed her. Id. at 508, 506 S.E.2d at 500.
The Holtzscheiter court indicated there was
evidence from which a jury could find the
statement was ‘‘of and about’’ the victim’s
mother. Id. at 514, 506 S.E.2d at 504. In the
instant matter, by any measure, a football
team would not constitute a small group—at
least not under the analyses of Holtzscheiter.15 See Hospital Care Corp., 194 S.C. at
377-87, 9 S.E.2d at 800–04 (affirming the
circuit court’s order ruling that a small insurance company could not maintain a defamation action against defendants who published
pamphlet stating that small insurance companies that had recently entered into the insurance business were inexperienced and financially unstable); id. (affirming the finding
that the pamphlet was not actionable because
the defamation, if any, was to a class and had
no specific application to the plaintiff); see
also Burns, 328 S.C. at 615-16, 493 S.E.2d at
360 (holding two blind citizens lacked standing to maintain defamation action on behalf
of blind population in general).
Here, we conclude the circuit court did not
err in finding the statements were not ‘‘of
and concerning’’ Appellants. City Paper’s
publication made only general statements
about the conduct of the AMHS’s football
team as a whole. The article did not reference any names nor did it include any pictures of the members of the football team.
Additionally, the City Paper did not publish
any facts or commentary specific to any particular member of the AMHS football team.
Thus, there are no statements within the
articles that single out any particular member of the football team. Accordingly, Appellants have not met their burden of proving
the allegedly defamatory statements conpublication reasonably give rise to the conclusion
that there is particular reference to the member.’’ (quoting Restatement (Second) of Torts
§ 564A (1977))) (Wilkinson, J., concurring);
Church of Scientology Intern. v. Daniels, 992 F.2d
1329, 1331 (4th Cir. 1993) (‘‘[D]efamatory statement about a large group cannot support a libel
action by a member of the group’’ (citing Ewell v.
Boutwell, 138 Va. 402, 121 S.E. 912, 915 (Va.
1924))).
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cerned Appellants. See Hospital Care Corp.,
194 S.C. at 378, 9 S.E.2d at 800 (‘‘Where
defamatory words reflect upon a class of
persons impartially, and there is nothing
showing which one is meant, no action lies at
the suit of a member of the class.’’); see also
Burns, 328 S.C. at 615, 493 S.E.2d at 359
(‘‘To prevail in a defamation action, the plaintiff must establish that the defendant’s statement referred to some ascertainable person
and that the plaintiff was the person to whom
the statement referred.’’).
VI.

Constitutional Actual Malice

Lastly, Appellants argue the circuit court
erred in finding that Coach Walpole did not
show that Jones Street Publishers acted with
actual malice. First, Appellants contend that
Coach Walpole is a private figure and not a
public official as the circuit court held. Appellants also assert the City Paper’s use of the
word ‘‘racist’’ in the articles constituted actual malice. Conversely, Jones Street Publishers maintains that Coach Walpole is a public
official and he must prove constitutional actual malice. Jones Street Publishers contends
that Coach Walpole failed to produce evidence of actual malice. We agree with Jones
Street Publishers.
[47–51] ‘‘[A]n important initial step in analyzing any defamation case is determining
whether a particular plaintiff is a public official, public figure, or private figure.’’ Erickson, 368 S.C. at 468, 629 S.E.2d at 666. ‘‘This
determination is a matter of law which must
be decided by the court, TTT’’ Id. ‘‘In general,
a public official is a person who, among the
hierarchy of government employees, has or
appears to the public to have ‘substantial
responsibility for or control over the conduct
of governmental affairs.’ ’’ Id. at 469, 629
S.E.2d at 666 (quoting Holtzscheiter, 332 S.C.
at 520 n.4, 506 S.E.2d at 507 n.4 (Toal, J.,
concurring in result)). ‘‘In considering the
question of whether one is a public official,
the employee’s position must be one [that]
would invite public scrutiny and discussion of
the person holding it, entirely apart from the
scrutiny and discussion occasioned by the
particular charges in controversy.’’ Id. (quoting Holtzscheiter, 332 S.C. at 520 n.4, 506
16.

376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686

S.E.2d at 507 n.4 (Toal, J., concurring in
result)). ‘‘The status of a public official may
be deemed sufficient TTT not because of the
government employee’s place on the totem
pole, but because of the public interest in a
government employee’s activity in a particular context.’’ Id. at 469, 629 S.E.2d at 666–67
(quoting McClain, 275 S.C. at 284, 270
S.E.2d at 125).
For purposes of a First Amendment analysis, our courts have held a variety of public
school administrators and employees to be
public officials. See Sanders v. Prince, 304
S.C. 236, 403 S.E.2d 640 (1991) (finding
school board members to be public officials);
Scott v. McCain, 272 S.C. 198, 250 S.E.2d 118
(1978) (finding school trustee to be a public
official). Other jurisdictions have held that
public school teachers and athletic coaches
are public officials for purposes of applying
the New York Times doctrine. See Mahoney
v. Adirondack Publ. Co., 71 N.Y.2d 31, 523
N.Y.S.2d 480, 517 N.E.2d 1365, 1368 (1987)
(finding a public high school football coach to
be a public figure); Johnston v. Corinthian
Television Corp., 583 P.2d 1101, 1102 (Okla.
1978) (finding person holding the dual positions of public school coach and physical education teacher to be a public official); Johnson v. Sw. Newspapers Corp., 855 S.W.2d
182, 184 (Tex. Ct. App. 1993) (finding person
holding the dual position of athletic director
and head football coach to be a public official).
[52–56] Once it is determined that the
plaintiff is a public official, pursuant to New
York Times Co. v. Sullivan,16 the plaintiff
must show proof that the publication was
made with ‘‘actual malice’’ or else the publication is constitutionally privileged. See
McClain, 275 S.C. at 283, 270 S.E.2d at 124.
Actual malice must be proven by clear and
convincing evidence. Elder v. Gaffney Ledger, 341 S.C. 108, 114, 533 S.E.2d 899, 902
(2000). ‘‘Actual malice in this context has
been defined as the publication of an article
‘with knowledge that it was false or with
reckless disregard of whether it was false or
not.’ ’’ McClain, 275 S.C. at 283, 270 S.E.2d
at 124 (quoting New York Times, 376 U.S. at
(1964).
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280, 84 S.Ct. 710). ‘‘Whether the evidence is
sufficient to support a finding of actual malice is a question of law.’’ Elder, 341 S.C. at
113, 533 S.E.2d at 901–02. ‘‘When reviewing
an actual malice determination, [the appellate
court] is obligated to independently examine
the entire record to determine whether the
evidence sufficiently supports a finding of
actual malice.’’ Id. at 113–14, 533 S.E.2d at
902.
[57–60] However, a ‘‘reckless disregard’’
for the truth ‘‘requires more than a departure from reasonably prudent conduct.’’ Id.
at 114, 533 S.E.2d at 902. ‘‘There must be
sufficient evidence to permit the conclusion
that the defendant in fact entertained serious doubts as to the truth of his publication.’’
Id. (quoting St. Amant v. Thompson, 390
U.S. 727, 731, 88 S.Ct. 1323, 20 L.Ed.2d 262
(1968)). ‘‘There must be evidence the defendant had a ‘high degree of awareness of TTT
probable falsity.’ ’’ Id. (alteration in original)
(quoting Garrison, 379 U.S. at 74, 85 S.Ct.
209). Thus, ‘‘[a]ctual malice may be present
TTT where one fails to investigate and there
are obvious reasons to doubt the veracity of
the [information].’’ Id. at 114, 533 S.E.2d at
902.
[61] Here, the circuit court correctly held
that Coach Walpole is a public official for
purposes of applying the New York Times
doctrine. Coach Walpole holds many positions within the School District. He is the
head football coach at AMHS, the head coach
of the women’s basketball team at AMHS,
and a teacher at Liberty Hill Academy.
Coach Walpole testified that he interacts
with the parents of the athletes after each
game and he participates in newspaper and
television interviews. Furthermore, as head
coach, he is responsible for the oversight of
the teams’ activities.
[62] As a public official, Coach Walpole
was required to demonstrate constitutional
actual malice by clear and convincing evi17. See West, 396 S.C. at 7, 720 S.E.2d at 498
(‘‘To establish a defamation claim, a plaintiff
must prove: (1) a false and defamatory statement
was made; TTT’’ (emphasis added)); see also
Boone, 347 S.C. at 579, 556 S.E.2d at 736 (‘‘The
plain language of Rule 56(c), SCRCP, mandates
the entry of summary judgment, after adequate
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dence. A review of the record indicates that
Coach Walpole failed to produce sufficient
evidence to support such a finding. See id. at
114, 533 S.E.2d at 902. Coach Walpole failed
to produce evidence showing Jones Street
Publishers had ‘‘in fact entertained serious
doubts as to the truth’’ of the publications.
See id. (‘‘[T]here must be evidence at least
that the defendant purposefully avoided the
truth.’’). Jones Street Publishers provided affidavits from its editors indicating they did
not have any reason to doubt the veracity of
Superintendent McGinley’s statements regarding the events and circumstances surrounding the watermelon ritual. See id. (‘‘Actual malice is a subjective standard testing
the publisher’s good faith belief in the truth
of his or her statements.’’). Thus, Jones
Street Publishers was not required to investigate the School District’s statements when it
did not have reason to doubt its truth. See id.
(‘‘Actual malice may be present, TTT where
one fails to investigate and there are obvious
reasons to doubt the veracity of the [information].’’); id. (‘‘Failure to investigate before
publishing, even when a reasonably prudent
person would have done so, is not sufficient
to establish reckless disregard.’’). Therefore,
we conclude the circuit court correctly found
Coach Walpole failed to show proof of actual
malice.
CONCLUSION
Accordingly, we find (1) the statements of
fact in the articles are protected by the fair
report privilege and (2) the remaining statements in the articles are expressions of opinion, ideas, and rhetorical hyperbole protected
under the First Amendment. Because we
find the statements at issue are not actionable, Appellants have failed to meet their
burden of proving the first element of their
defamation claim, and therefore, summary
judgment was appropriate.17 Furthermore,
time for discovery[,] against a party who fails to
make a showing sufficient to establish the existence of an element essential to the party’s case
and on which the party will bear the burden of
proof at trial.’’ (quoting Carolina All. for Fair
Emp’t, 337 S.C. at 485, 523 S.E.2d at 800)).
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we find Appellants (1) have not shown proof
of injury to their reputations,18 (2) have not
shown that the allegedly defamatory statements were ‘‘of and concerning’’ Appellants,

and (3) have not shown that Jones Street
Publishers acted with actual malice.
AFFIRMED.
WILLIAMS and HILL, JJ., concur.

,
18. See Erickson, 368 S.C. at 466, 629 S.E.2d at
665 (‘‘[T]he private-figure plaintiff must plead
and prove common law malice and show ‘actual

injury’ in the form of general or special damages.’’).
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Because I have determined that plaintiff
has an available remedy under 29 U.S.C.
§ 1132(a)(1)(B), plaintiff may not proceed
on his claim for breach of fiduciary duty
under 29 U.S.C. § 1132(a)(3). See Foley,
91 F.Supp.2d at 807 n. 15. Therefore, the
claims against the Fund and all individual
defendants under § 1132(a)(3) will be denied.
IV.

VERDICT

Having concluded that plaintiff Edward
J. Foley, Sr., is entitled to a recovery of
benefits due to him under the terms of the
plan pursuant to ERISA, 29 U.S.C.
§ 1132(a)(1)(B), and based on the foregoing findings and conclusions, my verdict is
in favor of Foley for the amount of monthly pension benefits and an early retirement
bonus due as of August 1, 2000, $99,624.65.
Furthermore, plaintiff’s eligibility for his
monthly pension benefit shall be reinstated
in a manner consistent with the foregoing
and the terms of the Plan.

,
Marvin A. SMITH,
v.
SCHOOL DISTRICT OF PHILADELPHIA; School District of Philadelphia, Superintendent David Hornbeck;
Philadelphia Board of Education;
Philadelphia Board of Education,
President Floyd Alston; Philadelphia
Federation of Teachers Local # 3
Building, Representative Avi Barr;
and Assistant Principal of Carver
High School of Engineering and Science Steven Miller.
No. C.A.98–6456.
United States District Court,
E.D. Pennsylvania.
Sept. 6, 2000.
Parent sued school district, school
board, and high school officials, alleging

constitutional violations and various torts
were committed following his expression of
allegedly racist views. On defendants’ motion for judgment on pleadings, the District Court, DuBois, J., held that: (1) district, board, and their employees being
sued in their official capacities were immune from liability for alleged infliction of
emotional distress, defamation and invasion of privacy; (2) school superintendent
and president of school board were ‘‘high
public officials,’’ entitled to absolute immunity from liability for torts; (3) complaint
failed to state claim for violation of § 1985,
infliction of emotional distress or defamation; and (4) complaint stated claim for
First Amendment retaliation.
Motion granted in part and denied in
part.

1. Federal Civil Procedure O1041
Standard of review in motion for judgment on pleadings is identical to that for
motion to dismiss for failure to state claim
upon which relief can be granted. Fed.
Rules Civ.Proc.Rule 12(b)(6), (c), 28
U.S.C.A.
2. Federal Civil Procedure O657.5(1)
Court should broadly construe normal
pleading requirements when handling pro
se submissions.
3. Schools O62, 63(3), 89
Under Pennsylvania law, city school
district, board of education, and their employees being sued in their official capacities were immune from liability to student’s parent for alleged infliction of
emotional distress, defamation, and invasion of privacy. 42 Pa.C.S.A. § 8541.
4. Officers and Public Employees O119
In suit against government official in
his or her official capacity, real party in
interest is governmental entity and not
named official.
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5. Schools O62, 63(3)
Under Pennsylvania law, school superintendent and president of school board
were ‘‘high public officials,’’ entitled to absolute immunity from liability to student’s
parent for alleged infliction of emotional
distress, defamation, and invasion of privacy; complained-of conduct was all taken
within course of defendants’ official duties
or powers and within scope of their authority. 42 Pa.C.S.A. § 8546.
6. Federal Courts O390
When state’s highest court has not
addressed precise question presented in
diversity action, federal court must predict
how state’s highest court would resolve
issue.
7. Conspiracy O18
Allegation that school district employees conspired to force parent’s removal
from office as president of high school’s
home and school association because of
letter and petitions that he authored failed
to state claim under § 1985; there was no
allegation that employees were motivated
by class-based invidious discriminatory animus. 42 U.S.C.A. § 1985.
8. Conspiracy O7.5(2)
Section 1985 does not extend to conspiracy to retaliate against individuals
based upon exercise of First Amendment
rights. 42 U.S.C.A. § 1985.
9. Damages O50.10
Under Pennsylvania law, elements of
claim of intentional infliction of emotional
distress are conduct that: (1) is extreme
and outrageous; (2) is intentional or reckless; and (3) causes severe emotional distress.
10. Damages O50.10
Under Pennsylvania law, allegations
that high school officials ‘‘leaked’’ parent’s
allegedly racist and anti-semitic letter to
press and school district, and that they
began to pressure home and school association to remove parent from his post as
association president, did not rise to level

of outrageousness necessary to state claim
for intentional infliction of emotional distress.
11. Damages O49.10
Under Pennsylvania law, elements of
claim of negligent infliction of emotional
distress are: (1) plaintiff was near scene of
another’s physical injury; (2) shock or distress resulted from direct emotional impact caused by sensory or contemporaneous observance of injury, as opposed to
learning of injury from others after its
occurrence; and (3) plaintiff is closely related to injured victim.
12. Damages O49.10
Under Pennsylvania law, allegations
that high school officials ‘‘leaked’’ parent’s
allegedly racist and anti-semitic letter to
press and school district, and that they
began to pressure home and school association to remove parent from his post as
association president, failed to state claim
for negligent infliction of emotional distress.
13. Libel and Slander O1
Under Pennsylvania law, elements of
claim for defamation are: (1) defamatory
communication; (2) pertaining to plaintiff;
(3) published by defendant to third party;
(4) who understands communication to
have defamatory meaning with respect to
plaintiff; and (5) that results in plaintiff’s
injury.
14. Libel and Slander O85
Under Pennsylvania law, allegation of
defamation is subject to more stringent
standard of pleading than is usually the
case; complaint on its face must specifically identify what allegedly defamatory
statements were made by whom and to
whom. 42 Pa.C.S.A. § 8343.
15. Libel and Slander O6(1)
Under Pennsylvania law, school district officials’ alleged public statements
that high school student’s parent was racist and anti-Semitic were expressions of

SMITH v. SCHOOL DIST. OF PHILADELPHIA

419

Cite as 112 F.Supp.2d 417 (E.D.Pa. 2000)

opinion, and thus could not support claim
of defamation.
16. Libel and Slander O25
Under Pennsylvania law, school district officials’ alleged leaking of parent’s
allegedly racist and anti-semitic letter to
public officials was not defamatory; parent
could not be defamed by use of his own
words.
17. Civil Rights O195
Plaintiff with remedy under § 1983
was thereby precluded from asserting direct claims for violation of constitutional
rights; where available, § 1983 was exclusive remedy for constitutional violations.
42 U.S.C.A. § 1983.
18. Civil Rights O192, 196.1
In order to state cause of action under
§ 1983, plaintiff must show that (1) defendants acted under color of law; and (2)
their actions deprived plaintiff of rights
secured by Constitution or federal statutes. 42 U.S.C.A. § 1983.
19. Constitutional Law O82(3), 90.1(1)
To establish claim that public official
retaliated against private citizen in violation of First Amendment, citizen must establish that: (1) he or she engaged in conduct or speech protected by First
Amendment, (2) that public official took
adverse action against citizen, and (3)
that adverse action was prompted or
caused by citizen’s exercise of First
Amendment rights.
U.S.C.A. Const.
Amend. 1.
20. Schools O53(5)
Parent’s letter to high school principal, complaining of school district’s and
board of education’s policies regarding hiring of African-American teachers, concerned matters of public interest, for purpose of determining whether district and
board officials unconstitutionally retaliated
against parent when they subsequently
terminated his appointment on school’s advisory panel. U.S.C.A. Const.Amend. 1.

21. Schools O89.3
School district and board officials did
not unconstitutionally retaliate against
parent who had allegedly expressed racist
views when they urged his removal as
president of high school’s home and school
association; determination to remove parent rested exclusively with other parents,
who had elected him, and officials were
merely exercising their own protected
right to free speech. U.S.C.A. Const.
Amend. 1.
22. Schools O53(5)
Allegation that school district and
board officials terminated parent’s appointment on high school’s advisory panel
after learning of his allegedly racist views
was sufficient to state First Amendment
retaliation claim. U.S.C.A. Const.Amend.
1.
23. Constitutional Law O82(3)
Plaintiff need not establish underlying
constitutionally-protected property or liberty interest in order to pursue First
Amendment retaliation claim. U.S.C.A.
Const.Amend. 1.
24. Schools O53(5)
City school district and its employees
being sued in their official capacities could
be held liable for First Amendment retaliation, based on single act of terminating
parent’s appointment on high school’s advisory panel after learning of his allegedly
racist views. U.S.C.A. Const.Amend. 1.
25. Civil Rights O204.1, 205(1)
To state claim against individual under § 1983, plaintiff must allege participation, personal direction of complained-of
conduct or knowledge of and acquiescence
in complained-of conduct; supervisory relationship with someone who allegedly violated plaintiff’s constitutional rights, without more, is insufficient. 42 U.S.C.A.
§ 1983.
26. Civil Rights O235(2)
Allegation that city school district employees, in their individual capacities,
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urged district’s termination of parent’s appointment on high school’s advisory panel
after learning of his allegedly racist views
was sufficient to state § 1983 claim for
First Amendment retaliation. U.S.C.A.
Const.Amend. 1; 42 U.S.C.A. § 1983.

have behaved in bad faith or for improper
motive. 42 U.S.C.A. § 1983.

27. Torts O8.5(2, 5.1)

Marvin A. Smith (‘‘plaintiff’’) is the father of two children who in the fall of 1997
were enrolled at George Washington Carver High School of Engineering and Science (‘‘Carver’’), a ‘‘magnet’’ public high
school located at 17th and Norris Streets
in North Philadelphia. See Complaint at
¶¶ 24, 36. Plaintiff was concerned that
racism at Carver was affecting his children
and other African American students at
the school. As a result, on January 1,
1998, he wrote a letter to Carver’s Principal, Ella Travis, calling for certain changes
to be made at Carver.1 See Complaint at
¶¶ 37–38; Appendix, Exhibit A.

Under Pennsylvania law, claim of invasion of privacy can be based on any one
of four theories: (1) intrusion upon seclusion; (2) appropriation of name and likeness; (3) publicity given to private life; and
(4) publicity placing person in false light.
28. Torts O8.5(5.1, 7)
Under Pennsylvania law, alleged public disclosure, by high school assistant
principal and teacher, of parent’s letter to
principal did not cause invasion of privacy
under theory that private facts were disclosed, as letter, which addressed issues of
public concern, was not private.
29. Torts O8.5(5.1)
Under Pennsylvania law, high school
employees’ alleged public disclosure of
parent’s letter to principal did not cause
invasion of privacy under theory that they
placed parent in false light, absent allegation that any false statements had been
published.
30. Civil Rights O275(2)
Punitive damages for violations of
§ 1983 are not available against municipality or individuals in their official capacity
as municipal employees. 42 U.S.C.A.
§ 1983.
31. Civil Rights O275(1)
Punitive damages may be awarded
where individual § 1983 defendants have
acted wilfully and in gross disregard for
rights of complaining party, or where they
1.

Although plaintiff’s letter of January 1, 1998
and several petitions that were circulated by
plaintiff are integral to the Complaint, copies
were not attached to the pleadings. Nevertheless, the Court will consider in their entirety the letter and one of the petitions, both of
which were appended to the motion papers.

MEMORANDUM
DuBOIS, District Judge.
I.

FACTS

The focus of plaintiff’s letter was his
view that ‘‘the white/Jewish teachers’’ at
Carver were racist and discriminated
against African–American students, who
constituted the majority of pupils at the
school. The following excerpt is provided
as representative of the letter’s content:
Dear Mrs. Travis:
*

*

*

*

*

*

The white/Jewish teachers at [Carver]
are generally guilty of the following offenses:
(1) Failing to motivate our African–
American children to be the best
they can be. Too many white/Jewish teachers have low expectations of
our children. Racial Discrimination!
Racism!
(2) Failing miserably to provide the
kind of high quality, interesting and
stimulating learning experiences
See In re Rockefeller Center Properties, Inc.
Sec. Litig., 184 F.3d 280, 287 (3d Cir.1999)
(citing In re Burlington Coat Factory Sec. Litig., 114 F.3d 1410 (3d Cir.1997)). Copies of
the letter and the petition are attached to this
Memorandum in an Appendix, as Exhibits A
and B, respectively.
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which would assist students in being
successful. Racism!
(3) Failing miserably to and honor the
cultural and ethnic value of African–
American History Month by assigning the majority African–American
student body the task of reporting
on the movie Shindler’s List, instead
of an African–American assignment.
That was blatant disrespect and insensitivity! Racism!
(4) Failing miserably to recognize the
majority African–American student
body by allowing a teacher to tell
African–American students that affirmative action should be eliminated! This is another blatant example
of white/Jewish teachers misleading
our children. Racism!
(5) Failing miserable to regularly and
effectively inform the students of the
many false representations of this
racist country, and the many, many
violations of its own [C]onstitution.
Acute racial discrimination, rampant
violations of its citizens’ human
rights are also issues neglected in
the curricula and the classroom.
Why aren’t African–American students taught to protest, boycott, and
demonstrate against these American
atrocities?
*

*

*

*

*

*

We want these uncaring racist
white/Jewish people to take their flawed
and ineffective show back to the suburbs
where they live! They are systematically destroying our children’s spirit and
killing their will. This racist system
must be stopped by whatever means
necessary and possible before additional
generations of our children are lost.
*

*

*

*

*

*

Since these white/Jewish people have
been our traditional enemy, why are
they so eager to accept the ‘‘teaching
positions’’ at schools where African–
Americans are predominantly enrolled?
They are not there because they love or

care about our children! They are there
because oppressors need to oppress!
We must stop the oppressors and the
oppression!
*

*

*

*

*

*

We—African–Americans—must control
the educational institutions that are
ours! If we fail to effectively control
OUR INSTITUTIONS OF LEARNING
we are surely doomed to continue our
lives depending on white/Jewish people
and following their directions. We must
be the master of our fate and absolutely
must be the captain of our soul!
I am amenable to meeting with you, at
your earliest convenience, to discuss the
contents [of] this letter,
MARVIN A. SMITH (signed)
In June, 1998, nearly six months after
plaintiff wrote the letter, plaintiff was
elected by a vote of parents of Carver
students as president of Carver’s Home
and School Association. See Complaint at
¶ 40. At or about the same time, plaintiff
was appointed to serve on the Advisory
Panel at Carver; plaintiff does not specify
in the Complaint his role on the Advisory
Panel, when he was appointed to that position, or who made the appointment. See
Complaint at ¶ 44.
Soon after plaintiff assumed these roles,
he began advocating for the removal of
certain Carver staff members. Plaintiff
circulated petitions calling for the termination of selected administrators and
teachers at the school, including defendant
Steven Miller, Carver’s Assistant Principal, and defendant Avi Barr, a teacher at
Carver and the building representative for
the Philadelphia Federation of Teachers
Local # 3. See Complaint at ¶ 41. One
such petition, dated December 1, 1998, was
written in the form of a letter. See supra
note 1; Appendix, Exhibit B. Following is
an excerpt from that document:
Dear Mrs. Travis:
We, the parents, Guardians and Friends
of students enrolled at [Carver] hereby
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President of the Home and School Association at George Washington Carver
High School. Mr. Smith has chosen to
express his concerns about Carver High
School through a most inflammatory letter to the principal. This letter contained not only prejudicial statements
but, was clearly racist and anti-Semitic.
In both spirit and word it offends us
personally, the entire School District
community and all those we serve. In
light of these facts, the Board calls upon
the Home and School Council to act
swiftly and appropriately by removing
Mr. Smith as President of the Carver
Home and School Association. Furthermore, the Board and the Superintendent
are resolved that Mr. Smith shall have
no official standing in the School District
of Philadelphia from this point forward.

demand the termination, resignation or
transfer of Steven Miller from his position as the assistant principal at Carver.
He is a major divisive and negative force
at Carver.
*

*

*

*

*

*

We, the Parents, Guardians and Friends
of students of Carver have regularly
observed Steven Miller’s acute inhospitality. He walks through Carver—
where Our Precious Children are enrolled—and acts like Parents, Guardians
and Friends of Carver are invisible. He
simply ignores us! That is completely
and absolutely unacceptable! Steven
Miller is extremely uncomfortable
around Parents, Guardians and Friends
of Carver. He is hostile, mean spirited,
and downright disrespectful of Parents,
Guardians and Friends of students enrolled at Carver.
*

*

*

*

*

*

We, the Parents, Guardians and Friends
of students enrolled at Carver also very
strongly demand the termination, resignation or transfer of TTT Avi BarrTTTT
We, the Parents, Guardians and Friends
of students enrolled at Carver demand
that Steven Miller, the Carver [A]ssistant [P]rincipal, be terminated, transferred or asked to resign TTT

At or about the time this resolution was
passed, plaintiff was removed from his position on Carver’s Advisory Panel. See
Complaint at ¶ 44. In addition, on December 9, 1998, Carver’s Home and School
Association sent a letter to Carver’s parents informing them that they had removed plaintiff as its president. See Complaint at ¶ 46.
II.

PROCEDURAL HISTORY

In or about December, 1998 the Philadelphia Board of Education, chaired by
President Floyd Alston, unanimously
passed a resolution condemning plaintiff
and calling upon Carver’s Home and
School Association to remove him from his
post as its president.2 The Board’s resolution, reproduced in its entirety, was as
follows:
The Philadelphia Board of Education
and Superintendent deplore and condemn the actions of Mr. Marvin Smith,

On December 11, 1998 plaintiff filed a
Complaint (Doc. 1) demanding compensatory damages, punitive damages, attorney’s fees and costs in excess of $10 million. The Complaint asserts seven causes
of action. The School District of Philadelphia, School District Superintendent David
Hornbeck (‘‘Hornbeck’’), the Philadelphia
Board of Education, Board President
Floyd Alston (‘‘Alston’’), Avi Barr (‘‘Barr’’),
and Steven Miller (‘‘Miller’’) (collectively
the ‘‘School District defendants’’) are
named in all seven counts.3 Plaintiff sues

2.

3.

Although plaintiff explicitly relies upon the
resolution in the Complaint, the text was not
included in the pleadings. Nevertheless, the
Court will consider the text of the resolution,
which was set forth in the motion papers.
See In re Rockefeller Center, 184 F.3d at 287.

Plaintiff originally filed his lawsuit against
fourteen defendants. By agreement of the
parties, the following originally named defendants were dismissed by this Court’s Order
dated May 10, 1999 (Doc. 25): National Association for the Advancement of Colored Peo-
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all non-institutional defendants in their individual and official capacities. See Complaint, at ¶¶ 1; 47–53.
On February 4, 1999 the School District
defendants filed an Answer to plaintiff’s
Complaint (Doc. 11). The Answer contained several affirmative defenses, including the defense of failure to state a claim
upon which relief can be granted pursuant
to Federal Rule of Civil Procedure
12(b)(6). Also on February 4, 1999, the
School District defendants filed a joint motion for judgment on the pleadings pursuant to Federal Rule of Civil Procedure
12(c). The School District defendants argue in their motion that plaintiff has failed
to state a claim upon which relief can be
granted. Plaintiff filed a response to the
School District defendants’ joint motion.
It is this motion that is presently before
the Court.
III.

STANDARD OF REVIEW

[1] The standard of review in a motion
for judgment on the pleadings filed pursuant to Federal Rule of Civil Procedure
12(c) is identical to that for a motion to
dismiss for failure to state a claim upon
which relief can be granted pursuant to
Federal Rule of Civil Procedure 12(b)(6).4
See Byrd v. Robison, et al., 1997 WL
14495, at *3 n. 1 (Jan. 14, 1997 E.D.Pa.)
(citing Turbe v. Government of the Virgin
Islands, 938 F.2d 427, 428 (3d Cir.1991).
In considering such motions, the court
must accept as true all well-pleaded material facts alleged by the non-moving party
as well as all reasonable inferences that
may be derived from those facts. See
Jenkins v. McKeithen, 395 U.S. 411, 421,
89 S.Ct. 1843, 23 L.Ed.2d 404 (1969) (applying standard in connection with Fed.
R.Civ.P. 12(b)(6)); Bryson v. Brand Insuple (‘‘NAACP’’); Jerry Mondesire, President
of NAACP; Philadelphia Federation of Teachers Local # 3 (‘‘PFT’’); Jerry Jordan, PFT
Vice President; Jewish Community Relations
Council (‘‘JCRC’’); Burt Siegal, Executive Director of JCRC; Anti–Defamation League of
B’Nai B’rith (‘‘ADL’’); Barry Morrison, Regional Director of ADL.

lations, Inc., 621 F.2d 556, 559 (3d Cir.
1980) (applying standard in connection
with Fed.R.Civ.P. 12(c)). If, on a motion
for judgment on the pleadings, matters
outside the pleadings are presented to the
Court and not excluded, the motion is
treated as a motion for summary judgment
under Federal Rule of Civil Procedure 56,
and all parties are given an opportunity to
present relevant evidence. See ALA v.
CCAIR, Inc., 29 F.3d 855, 859 (3d Cir.
1994); Fed.R.Civ.P. 12(c). A complaint
should be dismissed if ‘‘it is clear that no
relief could be granted under any set of
facts that could be proved consistent with
the allegations.’’ Hishon v. King & Spalding, 467 U.S. 69, 73, 104 S.Ct. 2229, 81
L.Ed.2d 59 (1984).
[2] Plaintiff is proceeding pro se in this
case. The Court is mindful of the instruction that it should broadly construe normal
pleading requirements when handling pro
se submissions. See Haines v. Kerner, 404
U.S. 519, 520, 92 S.Ct. 594, 30 L.Ed.2d 652
(1972) (holding pro se complaint ‘‘to less
stringent standards than formal pleadings
drafted by lawyers’’).
IV.

DISCUSSION

Plaintiff contends that defendants Barr
and Miller ‘‘leaked’’ his January 1, 1998
letter addressed to Principal Travis. See
Complaint at ¶ 42. Thereafter, according
to plaintiff, defendants Barr and Miller
and others ‘‘began to pressure’’ defendants
School District of Philadelphia and School
District Superintendent David Hornbeck
to ‘‘terminate[ ] plaintiff’s appointment on
[Carver’s] Advisory Panel,’’ and plaintiff
was so terminated. See Complaint at
¶¶ 43, 44. Also according to plaintiff, defendants Philadelphia Board of Education
4.

Fed.R.Civ.P. 12(h)(2) provides that the Fed.
R.Civ.P. 12(b)(6) defense of failure to state a
claim upon which relief may be granted can
be raised after an answer has been filed by
motion for judgment on the pleadings pursuant to Fed.R.Civ.P. 12(c).
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and Board President Floyd Alston reacted
to pressure and engaged in their own conspiracy to remove plaintiff from his post as
president of Carver’s Home and School
Association, and plaintiff was so removed.
See Complaint at ¶ 45.
Plaintiff alleges seven causes of action,
summarized as follows: Count 1—an unlawful conspiracy pursuant to § 1985 of
the Civil Rights Act of 1871; Count 2—
intentional infliction of emotional distress
under Pennsylvania law; Count 3—negligent infliction of emotional distress under
Pennsylvania law; Count 4—defamation of
character under Pennsylvania law; Count
5—deprivation of constitutional rights
guaranteed by the First and Fourteenth
Amendments of the United States Constitution; Count 6—violations of § 1983 of
the Civil Rights Act of 1871; and Count
7—invasion of privacy under Pennsylvania
law.
A.

Counts 2, 3, 4 & 7—Municipal Liability for State Law Claims

[3] Plaintiff alleges several state law
claims in Counts 2 (intentional infliction of
emotional distress), 3 (negligent infliction
of emotional distress), 4 (defamation of
character) & 7 (invasion of privacy) against
two municipal entities—the School District
of Philadelphia and the Philadelphia Board
of Education. These claims for intentional
torts against municipal entities are barred
by Pennsylvania law. Plaintiff asserts the
same state law claims against defendants
Hornbeck, Alston, Barr and Miller in their
official capacities as municipal employees.
5.

In connection with the intentional torts alleged by plaintiff in Counts 2, 4 and 7 against
defendants Barr and Miller in their individual
capacities, the Court notes that plaintiff failed
to plead willful misconduct with respect to
such defendants. Absent such allegations, defendants are entitled to the same immunity as
their employer—the School District of Philadelphia. See 42 Pa.C.S.A. §§ 8545, 8550
(Purdon’s 2000).
Notwithstanding this immunity, the Court
analyzed plaintiff’s claims for intentional infliction of emotional distress, defamation of
character and invasion of privacy against de-

All such claims are treated as claims
against municipal entities and are barred
under Pennsylvania law.
The Political Subdivision Tort Claims
Act (the ‘‘Tort Claims Act’’) grants to municipal agencies immunity from liability for
all state law tort claims. See 42 Pa.C.S.A.
§ 8541 et. seq. (Purdon’s 1998 and Supp.
2000); Martin v. City of Philadelphia, et
al., No. 99–543, 2000 WL 1052150 (E.D.Pa.
July 24, 2000); Wakshul v. City of Philadelphia, 998 F.Supp. 585 (E.D.Pa.1998).
The Tort Claims Act provides that ‘‘no
local agency shall be liable for any damages on account of any injury to a person
or property caused by any act of the local
agency or an employee thereof or any
other person.’’
42 Pa.C.S.A. § 8541.
While the Tort Claims Act provides eight
exceptions to this grant of immunity, see
42 Pa.C.S.A. § 8542, none are applicable to
this case.5
The School District of Philadelphia and
the Philadelphia Board of Education are
local agencies within the meaning of the
Tort Claims Act. See Kessler v. Monsour
et. al., 865 F.Supp. 234, 241 (M.D.Pa.1994)
(School District is municipal entity); Carlino v. Gloucester City High School, et. al.,
57 F.Supp.2d 1, 33 (D.N.J.1999) (Board of
Education is municipal entity). Accordingly, they are immune from liability for the
intentional torts alleged in Counts 2, 3, 4 &
7 of the Complaint.
[4] In a suit against a government official in his official capacity, ‘‘the real party
in interest TTT is the governmental entity
and not the named officialTTTT’’ Hafer v.
fendants Barr and Miller on the merits and
determined that they must be dismissed on
grounds unrelated to the issue of willful misconduct. See infra, Sections IV.D (Count 2—
intentional infliction of emotional distress),
IV.F (Count 4—defamation of character), and
IV.I (Count 7—invasion of privacy) of this
Memorandum. In light of that analysis, the
Court concludes that it need not grant plaintiff leave to amend the Complaint so as to
allege willful misconduct on their part because such an amendment would be futile.
See Foman v. Davis, 371 U.S. 178, 182, 83
S.Ct. 227, 9 L.Ed.2d 222 (1962).
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Melo, 502 U.S. 21, 25, 112 S.Ct. 358, 116
L.Ed.2d 301 (1991). Accordingly, to the
extent that in Counts 2, 3, 4 & 7 plaintiff
assert state law claims against defendants
Hornbeck, Alston, Barr and Miller in their
official capacities, they are treated as
claims against the municipal entities that
employ these individuals—that is, the
School District of Philadelphia and the
Philadelphia Board of Education. Because
plaintiff’s state law claims against the
School District of Philadelphia and the
Philadelphia Board of Education are
barred as a matter of law, the claims
against defendants Hornbeck, Alston, Barr
and Miller in their official capacities are
also barred.
B.

Counts 2, 4 & 7—Intentional Tort
Claims v. Defendants Hornbeck
and Alston in their Individual Capacities

In Counts 2 (intentional infliction of
emotional distress), 4 (defamation of character) & 7 (invasion of privacy) plaintiff
asserts claims for intentional torts against
defendants Hornbeck and Alston in their
individual capacities. As with plaintiffs
state law claims against the School District
of Philadelphia, the Philadelphia School
Board and defendants Hornbeck, Alston,
Barr and Miller in their official capacities,
these claims must be dismissed as a matter of law.
The Tort Claims Act provides in pertinent part:

6.

are available at common law to the employee TTT
42 Pa.C.S.A. § 8546.
[5] Pennsylvania common law recognizes the doctrine of absolute immunity for
‘‘high public officials.’’ See Lindner v.
Mollan, 544 Pa. 487, 490–91, 677 A.2d
1194, 1195–96 (1996) (holding that the Tort
Claims Act does not abrogate high public
official’s absolute immunity from civil suits
arising out of false defamatory statements). Moreover, Pennsylvania courts
have recognized that school superintendents, such as defendant Hornbeck, and
presidents of school boards, such as defendant Alston, qualify as high public officials
for purposes of this common law doctrine.
See, e.g., Petula v. Mellody, 158 Pa.
Cmwlth. 212, 631 A.2d 762 (1993); Matta
v. Burton, 721 A.2d 1164, 1166 (Pa.
Cmwlth.1998).6
In Lindner, the Supreme Court of Pennsylvania held that high public official immunity is an unlimited privilege that exempts high public officials from lawsuits
for defamation, provided the statements
made by the official are made in the course
of his official duties and within the scope of
his authority. Although ordinary local
agency employees can be held liable if they
have engaged in crime, actual fraud, actual
malice or willful misconduct, see 42 Pa.
C.S.A. § 8550; Mascaro v. Youth Study
Center, 514 Pa. 351, 523 A.2d 1118 (1987),
high public officials accused of defamation
enjoy absolute immunity even when willful
misconduct is alleged, see Lindner, 544 Pa.
487, 677 A.2d 1194 (1996); Kuzel v.
Krause, 658 A.2d 856 (Pa.Cmwlth.1995).

In any action brought against an employee of a local agency for damages on
account of an injury to a person or
property based upon claims arising
from, or reasonably related to, the office
or the performance of the duties of the
employee, the employee may assert on
his own behalf, or the local agency may
assert on his behalf: (1) defenses which

In the instant case, plaintiff has alleged
defamation as well as two other intentional
torts—intentional infliction of emotional
distress and invasion of privacy—against
defendants Hornbeck and Alston. Those
defendants argue that the common law
doctrine of absolute immunity for high

Defendant Avi Barr, as a teacher at Carver,
and defendant Steven Miller, as an Assistant
Principal at Carver, do not qualify as high
public officials for purposes of this common

law immunity doctrine. Claims against defendants Miller and Barr in their individual
capacities are therefore addressed separately
in this Memorandum.
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public officials immunizes them from individual liability for all of these intentional
torts. However, the Supreme Court of
Pennsylvania’s holding in Lindner involved
the tort of defamation, and that Court has
yet to decide whether the immunity for
high public officials extends to other intentional torts.
[6] When a state’s highest court has
not addressed the precise question presented in a diversity action, a federal court
must predict how the state’s highest court
would resolve the issue. See Paolella v.
Browning–Ferris, Inc., 158 F.3d 183, 189
(3d Cir.1998). In doing so a district court
may consider the decisions of state intermediate appellate courts in order to facilitate its prediction. See id.
This Court predicts that the Supreme
Court of Pennsylvania would hold that the
Tort Claims Act does not abrogate high
public official’s absolute immunity from
civil suits for intentional infliction of emotional distress and invasion of privacy. In
making this prediction, the Court relies
primarily on the Lindner court’s explanation that the Pennsylvania common law
doctrine of absolute immunity for high
public officials ‘‘rests upon the idea that
conduct which otherwise would be actionable is to escape liability because the defendant is acting in furtherance of some
interest of social importance, which is entitled to protection even at the expense of
uncompensated harm to the plaintiff’s reputation.’’ Also significant is the Lindner
court’s statement that ‘‘this sweeping immunity is not for the benefit of high public
officials, but for the benefit of the public.’’
Lindner, 544 Pa. at 490, 677 A.2d at 1195
(citations omitted).
Finally, one Pennsylvania Commonwealth Court relied on Lindner in holding
that the doctrine of absolute immunity for
high public officials extends to suits
against municipal officials for intentional
7.

Plaintiff cites 42 U.S.C.A. § 1985(2) in his
Complaint. However, that section relates to
‘‘obstructing justice; intimidating party, witness or juror.’’ Plaintiff was not a witness,

torts other than defamation, specifically
tortious interference with employment relationship and intentional infliction of emotional distress. See Holt v. Northwest Pa.
Trng. Prtshp. Consrtm., Inc., 694 A.2d
1134, 1140 (Pa.Commw.1997).
According to plaintiff’s Complaint, the
actions allegedly taken by defendants
Hornbeck and Alston—passing a resolution condemning plaintiff’s letter to Principal Travis as racist and anti-Semitic, terminating plaintiff’s appointment to the
Advisory Panel for Carver, and urging the
Home and School Council to remove plaintiff as president of Carver’s Home and
School Association, see Complaint at
¶¶ 44–45,—were all taken within the
course of their official duties or powers
and within the scope of their authority.
In light of those allegations, defendants
Hornbeck and Alston are entitled to invoke the doctrine of absolute immunity for
high public officials pursuant to 42 Pa.
C.S.A. § 8546, and plaintiff’s claims
against them in their individual capacities
in Counts 2, 4 & 7 must be dismissed.
C.

Count 1—Section 1985 Claims v. all
School District Defendants

[7] In Count 1 of the Complaint plaintiff asserts that the School District defendants conspired to violate his rights by
‘‘attempting to force his removal from office without due process of law for exercising his rights under the First Amendment
TTT causing plaintiff’s removal from his
duly elected office,’’ in violation of § 1985
of the Civil Rights Act of 1871.7 See 42
U.S.C.A. § 1985(3) (West Supp.1999). The
Court concludes that these claims must be
dismissed.
Section 1985(3) creates a cause of action
against any two or more persons who ‘‘conspire TTT for the purpose of depriving,
either directly or indirectly, any person or
class of persons of the equal protection of
juror, or litigant in a proceeding in federal
court; thus there is no cause of action under
§ 1985(2). Plaintiff obviously meant to refer
to 42 U.S.C.A. § 1985(3).
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the laws, or of equal privileges and immunities under the lawsTTTT’’ 42 U.S.C.A.
§ 1985(3) (West Supp.1999). In the context of a motion for judgment on the pleadings, to establish a claim under § 1985(3)
plaintiff must allege that the School District defendants’ actions were motivated by
a ‘‘racial or TTT otherwise class-based invidiously
discriminatory
animusTTTT’’
Griffin v. Breckenridge, 403 U.S. 88, 102–
03, 91 S.Ct. 1790, 29 L.Ed.2d 338 (1971);
Lake v. Arnold, 112 F.3d 682, 685 (3d
Cir.1997).
[8] As the School District defendants
argue, nowhere in the Complaint does
plaintiff allege that defendants were motivated by class-based invidious discriminatory animus. Plaintiff claims that the
School District defendants conspired
against him by attempting to force his
removal from office as president of Carver’s Home and School Association for exercising his First amendment rights. See
Complaint at ¶ 47. Those allegations—
even if construed to include plaintiff’s alleged termination from his position as a
member of Carver’s Advisory Panel—do
not state a claim under § 1985 because
that statute does not extend to a conspiracy to retaliate against individuals based
upon the exercise of First Amendment
rights. See Herhold v. City of Chicago,
723 F.Supp. 20, 33–37 (N.D.Ill.1989); Bedford v. Southeastern Pennsylvania
Transp. Authority, 867 F.Supp. 288, 294 n.
5 (E.D.Pa.1994).
Because the Complaint does not allege
that the School District defendants’ actions
were motivated by racial or otherwise class
based invidious discriminatory animus the
claims in Count 1 must be dismissed.
Leave to amend will not be granted on the
ground that the Complaint, taken as a
whole, makes it absolutely clear that plaintiff alleges the complained-about actions of
the School District defendants were taken
8.

The School District defendants argue that
‘‘it is unclear whether the Pennsylvania Supreme Court would recognize a cause of action for the intentional infliction of emotional

because of the letter and petitions plaintiff
authored, not racial animus or anything
else covered by § 1985.
D.

Count 2—Claim for Intentional Infliction of Emotional Distress v.
Defendants Barr and Miller in
their Individual Capacities

Although Count 2 asserts claims for intentional infliction of emotional distress
against all School District defendants, the
Court has already ruled, supra Section
IV.A., that the Torts Claims Act prevents
such state law claims against the School
District of Philadelphia, the Philadelphia
Board of Education and defendants Hornbeck, Alston, Barr and Miller in their official capacities. The Court has also ruled,
supra Section IV.B, that plaintiff’s intentional tort claims against defendants
Hornbeck and Alston in their individual
capacities must be dismissed pursuant to
Pennsylvania’s common law doctrine of absolute immunity for high public officials.
Accordingly, in connection with Count 2
the Court need only consider plaintiff’s
claims for intentional infliction of emotional distress against defendants Miller and
Barr in their individual capacities. The
Court concludes that these claims must be
dismissed.
[9] In the context of a motion for judgment on the pleadings, under Pennsylvania
law to support a claim of intentional infliction of emotional distress a plaintiff must
allege conduct that: (1) is extreme and
outrageous; (2) is intentional or reckless;
and, (3) causes severe emotional distress.8
See Williams v. Guzzardi, 875 F.2d 46 (3d
Cir.1989); Hoy v. Angelone, 456 Pa.Super.
596, 610, 691 A.2d 476 (1997). It is for this
Court to decide as an initial matter whether the conduct at issue can reasonably be
regarded as sufficiently extreme to constitute ‘‘outrageousness’’ as a matter of law.
See Kuzel v. Krause, 658 A.2d 856, 860
distress.’’ In light of Third Circuit authority,
see, e.g. Guzzardi, this Court need not address
that issue.

428

112 FEDERAL SUPPLEMENT, 2d SERIES

(Pa.Commw.1995); Corbett v. Morgenstern, 934 F.Supp. 680, 684 (E.D.Pa.1996).
Liability for intentional infliction of emotional distress ‘‘has been found only where
TTT the case is one in which the recitation
of the facts to an average member of the
community would arouse his resentment
against the actor, and lead him to exclaim,
‘outrageous.’ ’’ Hunger v. Grand Central
Sanitation, 447 Pa.Super. 575, 584, 670
A.2d 173 (1996) (applying the Restatement
(Second) of Torts § 46, Comment d
(1965)). Pennsylvania courts have found
intentional infliction of emotional distress
only where the conduct at issue has been
‘‘atrocious’’ and ‘‘utterly intolerable in a
civilized community.’’ Banyas v. Lower
Bucks Hosp., 293 Pa.Super. 122, 437 A.2d
1236 (1981)). They have recognized that
tort, for example, where hospital employees gave false reports so that a person was
indicted for homicide, see Banyas, 437
A.2d at 1239, where the defendant sexually
harassed his employee and also forbade
her from speaking with others, followed
her at work, and withheld necessary information from her, Bowersox v. P.H. Glatfelter Co., 677 F.Supp. 307, 311 (M.D.Pa.
1988), and where the defendant’s car hit a
child, defendant buried him on the side of
the road, and the parents discovered the
body only months afterwards, see Papieves
v. Kelly, 437 Pa. 373, 263 A.2d 118 (1970).
[10] The allegations against defendants
Miller and Barr fall well short of the foregoing standard for outrageousness. Plaintiff claims that these defendants ‘‘leaked
the letter to the press, to the district and
to certain Jewish group [sic],’’ and that
they ‘‘began to pressure Carver’s Home
and School Association Leadership and the
School District of Philadelphia TTT to remove plaintiff from his duly elected post.’’
Complaint at ¶¶ 42–43. Even if true, such
conduct could never rise to the level of
outrageousness required to sustain a claim
for intentional infliction of emotional distress as a matter of law. Accordingly, the
claims in Count 2 must be dismissed.

E.

Count 3—Claim for Negligent Infliction of Emotional Distress v.
Defendants Hornbeck, Alston, Barr
and Miller in their Individual Capacities

In Count 3 plaintiff asserts claims
against all of the School District defendants for negligent infliction of emotional
distress. In connection with this count,
the Court need only consider plaintiff’s
claims against defendants Hornbeck, Alston, Barr and Miller in their individual
capacities. See supra Section IV.A. (ruling that state law claims against the
School District of Philadelphia, the Philadelphia Board of Education, and defendants Hornbeck, Alston, Barr and Miller
in their official capacities are barred by
the Tort Claims Act) and IV.B (ruling that
state law claims against defendants Hornbeck and Alston in their individual capacities must be dismissed pursuant to Pennsylvania’s common law doctrine of absolute
immunity for high public officials). The
Court concludes that these claims for negligent infliction of emotional distress must
be dismissed.
[11] In the context of a motion for
judgment on the pleadings, under Pennsylvania law to establish a claim of negligent
infliction of emotional distress plaintiff
must allege that: (1) he was near the
scene of an accident; (2) shock or distress
resulted from a direct emotional impact
caused by the sensory or contemporaneous
observance of the accident, as opposed to
learning of the accident from others after
its occurrence; and (3) he is closely related
to the injured victim. Sinn v. Burd, 486
Pa. 146, 170–71, 404 A.2d 672, 685 (1979);
Frempong–Atuahene v. Redevelopment
Auth. of Phila., No. 98–0285, 1999 WL
167726, *7 (E.D.Pa. Mar. 25, 1999).
[12] Plaintiff’s Complaint fails to allege
any facts that even remotely satisfy the
foregoing requirements. Plaintiff does not
allege in the Complaint that there was any
accident or physical injury suffered by
anyone as a result of the conduct of defen-
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dants Barr and Miller. See Wall v. Fisher, 388 Pa.Super. 305, 313, 565 A.2d 498,
502 (1989) (noting that physical injury is a
necessary element on a claim for negligent
infliction of emotional distress). In short,
plaintiff’s allegations of wrongful conduct
on the part of defendants Barr and Miller—leaking plaintiff’s letter dated January 1, 1998, and pressuring to have plaintiff terminated as a member of Carver’s
Advisory Panel and removed as president
of Carver’s Home and School association—
do not constitute negligent intentional infliction of emotional distress. Accordingly,
the claims in Count 3 must be dismissed.
F.

Count 4—Claims for Defamation of
Character v. Defendants Barr and
Miller in their Individual Capacities

Count 4 asserts claims for defamation of
character against all School District defendants. In connection with this count, the
Court need only consider plaintiff’s claims
against defendants Barr and Miller in
their individual capacities. See supra Section IV.A. and IV.B of this Memorandum.
The Court concludes that these claims
must be dismissed.
[13, 14] In the context of a motion for
judgment on the pleadings, under Pennsylvania law to support a claim for defamation plaintiff must allege: (1) a defamatory
communication; (2) pertaining to the plaintiff; (3) published by the defendant to a
third party; (4) who understands the communication to have defamatory meaning
with respect to plaintiff; and (5) that results in plaintiff’s injury. See Mansmann
v. Tuman, 970 F.Supp. 389, 396 (E.D.Pa.
1997) (citing Petula, 588 A.2d at 106). An
allegation of defamation is subject to a
more stringent standard of pleading than
is usually the case. See Manns v. Leather
Shop Inc., 960 F.Supp. 925, 929 (D.V.I.
1997). The complaint on its face must
‘‘specifically identify what allegedly defamatory statements were made by whom and
to whom.’’ Id. (quoting Ersek v. Township
of Springfield, 822 F.Supp. 218, 223

(E.D.Pa.1993), aff’d 102 F.3d 79 (3d Cir.
1996)); see also 42 Pa.C.S.A. § 8343. It is
for the court to determine whether statements complained of by the plaintiff are
capable of defamatory meaning. See Wilson v. Slatalla, 970 F.Supp. 405 (E.D.Pa.
1997); Maier v. Maretti, 448 Pa.Super.
276, 671 A.2d 701 (1995).
[15] According to the Complaint, defendants Barr and Miller ‘‘made public
statements that plaintiff is racist and antiSemitic which were false and malicious
[and] which proximately caused injury to
plaintiff’s reputationTTTT’’ See Complaint
at ¶ 50. There are no other allegations of
statements made by those defendants.
Such statements, if made, were expressions of opinions. Under Pennsylvania
law, only statements of fact can afford a
basis for a defamation action; expressions
of opinion cannot. See Parano v. O’Connor, 433 Pa.Super. 570, 574, 641 A.2d 607,
609 (1994). While the Court acknowledges
that a statement that plaintiff is ‘‘racist
and anti-Semitic,’’ if it was made, would be
unflattering, annoying and embarrassing,
such a statement does not rise to the level
of defamation as a matter of law because it
is merely non-fact based rhetoric. See id.
[16] To the extent plaintiff purports to
ground his defamation claim on defendants
Barr and Miller’s alleged ‘‘leak’’ of plaintiff’s letter to Principal Travis, the Court
does not find such conduct actionable.
Generally, a plaintiff can not be defamed
by the use of his own words. See Johnson
v. Overnite Transp. Co., 19 F.3d 392, 392
n. 1 (8th Cir.1994) (noting that as a general
rule ‘‘a defamation claim arises only from a
communication by someone other than the
person defamed’’). That rule is particularly apposite in this case because this aspect
of plaintiff’s defamation claim is based on a
letter he voluntarily wrote to Carver’s
Principal in which he asked the Principal
to take certain action. Implicit in that
conduct was the likelihood that the contents of the letter would be published to
other persons in an effort to convince them
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to adopt plaintiff’s views. Under those
circumstances, the author’s own words can
not be defamatory.
Mansmann v. Tuman, 970 F.Supp. at
397, is also instructive in connection with
plaintiff’s defamation claim. In Mansmann, the district court dismissed a defamation claim against lawyers for lack of
publication where the allegedly defamatory
statements were attributable to the lawyers’ clients and repeated by the lawyers.
With respect to the claim that the ‘‘leaking’’ of the letter by defendant’s Barr and
Miller in the instant case constitutes defamation, the alleged defamatory statements
were made by plaintiff, not the defendants,
and thus, under Mansmann, they are not
actionable because there was no publication.
For the foregoing reasons, plaintiff has
failed to state a claim for defamation of
character upon which relief can be granted
against defendants Barr and Miller in
their individual capacities. Thus, the
claims against them in Count 4 must be
dismissed.
G.

Count 5—Claims under the First
and Fourteenth Amendments v. All
School District Defendants

[17] In Count 5 of the Complaint plaintiff purports to bring a direct cause of
action under the United States Constitution. However, such claims are impermissible because § 1983 provides an adequate,
alternative remedial scheme for plaintiff’s
alleged constitutional violations. See Bivens v. Six Unknown Named Agents of
Federal Bureau of Narcotics, 403 U.S. 388,
91 S.Ct. 1999, 29 L.Ed.2d 619 (1971) (noting that when a plaintiff has a remedy
under § 1983, it is the exclusive remedy
for alleged constitutional violations); Scott
v. Rieht, 690 F.Supp. 368 (E.D.Pa.1988).
Because a direct constitutional action under the First and Fourteenth Amendments
is precluded, plaintiff’s claims in Count 5
must be dismissed.

H.

Count 6—Section 1983 Claims v.
all School District Defendants

In Count 6 of the Complaint plaintiff
asserts that the School District defendants
deprived him of a number of privileges and
immunities secured by the Constitution including, but not limited to, ‘‘the right to
free speech and expression and the right
to petition the government for redress of
grievances secured by the First Amendment,’’ in violation of § 1983 of the Civil
Rights Act of 1871. See 42 U.S.C.A.
§ 1983 (West Supp.1999). The Court has
reviewed the pleadings and concludes that
one of plaintiff’s claims in Count 6 will be
allowed to proceed—the claim against the
School District defendants on the ground
that they retaliated against him for the
exercise of his First Amendment right to
free speech when they terminated his appointment on Carver’s Advisory Panel;
the claim of retaliation based on plaintiff’s
termination as president of Carver’s Home
and School Association must be dismissed.
[18] Section 1983 creates a cause of
action against anyone who, acting under
color of state law, deprives an individual of
rights secured by the Constitution or by
federal statute. See 42 U.S.C.A. § 1983
(West Supp.1999). In order to state a
cause of action under § 1983, a plaintiff
must show that ‘‘(1) the defendants acted
under color of [state] law; and (2) their
actions deprived [the plaintiff] of rights
secured by the Constitution or federal
statutes.’’ Anderson v. Davila, 125 F.3d
148, 159 (3d Cir.1997).
The first step to any § 1983 claim ‘‘is to
identify the specific constitutional right allegedly infringed.’’ Albright v. Oliver, 510
U.S. 266, 271, 114 S.Ct. 807, 127 L.Ed.2d
114 (1994). In his Complaint, plaintiff alleges that he was deprived of two constitutionally protected rights—his right to
‘‘petition the government for redress of
grievances’’ and his ‘‘right to free speech
and expression.’’ See Complaint at ¶ 52.
Plaintiff makes reference to both such
rights in the Complaint. However, under
the facts of this case the Court concludes
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that the claimed retaliation in violation of
plaintiff’s First Amendment right to petition is subsumed in the claimed retaliation
in violation of plaintiff’s First Amendment
right to free speech.
[19] Although plaintiff had a quasi employee-employer relationship with the
School District of Philadelphia and the
Philadelphia Board of Education as a
member of Carver’s Advisory Panel 9, he
at all times remained a private citizen. To
establish a claim that a public official retaliated against a private citizen in violation
of the First Amendment, the citizen must
establish that: (1) he engaged in conduct
or speech protected by First Amendment,
(2) that public official took adverse action
against citizen, and (3) that the adverse
action was prompted or caused by citizen’s
exercise of First Amendment rights. See
Suarez Corp. Indus. v. McGraw, 202 F.3d
676, 685 (4th Cir.2000); Arrington v. Dickerson, 915 F.Supp. 1516, 1525 (M.D.Ala.
1996).
[20] In connection with the first prong
of this test, the Court notes at the outset
that it does not condone the viewpoints
expressed in plaintiff’s letter to Principal
Travis and in the petitions calling for the
removal of certain Carver staff members.
Nevertheless, the Court finds that these
documents concerned matters of public interest—e.g., the School District and Board
of Education’s policies regarding the hiring of African–American teachers. As
such, these documents were protected by
the First Amendment. See, e.g., Haverkamp v. Unified School Dist. # 380, 689
9.

The School District defendants did not argue that plaintiff, as a quasi employee of the
School District of Philadelphia, was terminated as a member of the Carver Advisory Panel
because his views prevented him from performing his duties as a member of that body.
Nevertheless, the Court notes that ‘‘the determination whether a public employer has
properly discharged an employee for engaging in speech requires a balance between the
interests of the employee, as a citizen, in
commenting upon matters of public concern
and the interest of the State, as an employer,
in promoting the efficiency of the public ser-

F.Supp. 1055, 1058–59 (D.Kan.1986); Reichert v. Draud, 511 F.Supp. 679, 682
(E.D.Ky.1981); Gorham v. Jewett, 392
F.Supp. 22, 26 (D.Mass.1975). With respect to the second prong of this test,
plaintiff contends that the School District
defendants unconstitutionally retaliated
against him when they: (1) urged his removal as president of Carver’s Home and
School association and (2) terminated his
appointment on Carver’s Advisory Panel.
[21] The Court concludes that the first
alleged incident of retaliation is not actionable. As the School District defendants
argue, they did not possess the authority
to remove plaintiff from his position as
president of the Home and School Association. Rather, as plaintiff acknowledges, he
was ‘‘elected [to that position] by a vote of
parents,’’ Complaint at ¶ 40, and the determination to remove him rested exclusively
with the Home and School Association. In
urging plaintiff’s removal the School District defendants, particularly the Philadelphia Board of Education, Board President
Alston, and School Superintendent Hornbeck, were exercising their own protected
right to free speech. See Northeast Women’s Center, Inc. v. McMonagle, 670
F.Supp. 1300, 1308 (E.D.Pa.1987) (noting
that ‘‘attempts to persuade another to action are clearly within the scope of the
First Amendment’’).
[22] The second alleged incident of retaliation, however, is actionable. The
Court is mindful that ‘‘[l]ocal school boards
have broad discretion in the management
vices it performs through its employees.’’ See
Rankin v. McPherson, 483 U.S. 378, 384, 107
S.Ct. 2891, 97 L.Ed.2d 315 (1987).
Arguably, the rationale in Rankin is applicable to the letter and petitions at issue in this
case. While the Court expresses no opinion
on that issue, those documents raise the question whether what was said by plaintiff gave
the School District defendants cause to terminate him as a member of the Carver Advisory
Panel on the ground, inter alia, that the positions advocated by plaintiff potentially exposed the School District defendants to liability.
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of school affairs. Federal courts should
not ordinarily intervene in the resolution
of conflicts which arise in the daily operation of school systems.’’ See Haverkamp,
689 F.Supp. at 1058 (D.Kan.1986) (citing
Board of Education v. Pico, 457 U.S. 853,
102 S.Ct. 2799, 73 L.Ed.2d 435 (1982)).
‘‘However, the discretion of local school
boards in matters of education must be
exercised in a manner consistent with the
transcendent imperatives of the First
Amendment.’’ Id.
The School District defendants do not
dispute that they terminated plaintiff as a
member of Carver’s Advisory Panel.
Thus, plaintiff has established that a public
official took an adverse action against him.
Finally, the third prong of a First
Amendment retaliation claim requires the
Court to assess whether plaintiff has established that the adverse action by the
public was prompted or caused by his exercise of his First Amendment rights. In
this connection, the Court notes the language of the resolution unanimously
passed by defendant Philadelphia Board of
Education, which states in relevant part:
Mr. Smith has chosen to express his
concerns about Carver High School
through a most inflammatory letter to
the principal. This letter contained not
only prejudicial statements but, was
clearly racist and anti-Semitic. In both
spirit and word it offends us personally,
the entire School District community
and all those we serve. In light of these
facts, the Board calls upon the Home
and School Council to act swiftly and
appropriately by removing Mr. Smith as
President of the Carver Home and
School Association. Furthermore, the
Board and the Superintendent are resolved that Mr. Smith shall have no
official standing in the School District of
Philadelphia from this point forward.
This document links plaintiff’s protected
speech with the School District defendants’
decision to terminate plaintiff’s appointment to the Advisory Panel, and plaintiff
has adequately attributed this link to all

the School District defendants. See Complaint at ¶¶ 43–45.
[23] The School District defendants incorrectly argue that plaintiff ‘‘cannot establish that removal from the [Advisory
Panel] was an unconstitutional act TTTT
[because] when there exists no property
right in a position, the appointing body
may remove incumbents at will.’’ To the
contrary, a plaintiff ‘‘need not establish an
underlying constitutionally-protected property or liberty interest TTT in order to
pursue [a] First Amendment retaliation
claim.’’ See id. (citing Perry v. Sindermann, 408 U.S. 593, 92 S.Ct. 2694, 33
L.Ed.2d 570 (1972) (noting that an underlying property interest, while required for
a procedural due process claim, is irrelevant to a free speech claim)).
Having determined the specific constitutional right at issue in the case—a retaliation claim based on plaintiff’s termination
as a member of Carver’s Advisory Panel
because of the exercise of his First
Amendment rights—the Court will now
turn to issues regarding the liability of
individual School District defendants.
1.

The Municipal Defendants and
the Individual Defendants in
their Official Capacities

The municipal defendants in the case—
that is, the School District of Philadelphia,
the Philadelphia Board of Education, and
defendants Hornbeck, Alston, Barr and
Miller in their official capacities as municipal employees—may only be liable under
§ 1983 if they caused the complained of
constitutional violation. See Monell v. Department of Social Services, 436 U.S. 658,
98 S.Ct. 2018, 56 L.Ed.2d 611 (1978); Baker v. Monroe Twp., 50 F.3d 1186, 1191 (3d
Cir.1995).
In the context of a motion for judgment
on the pleadings, to establish municipal
liability under Monell, a plaintiff ordinarily
must ‘‘ ‘identify the challenged policy,
[practice or custom], attribute it to the city
itself, and [allege] a causal link between
the execution of the policy, [practice or
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custom] and the injury suffered.’ ’’ City of
Canton, Ohio v. Harris, 489 U.S. 378, 388–
89, 109 S.Ct. 1197, 103 L.Ed.2d 412 (1989);
Fullman v. Philadelphia Int’l Airport, 49
F.Supp.2d 434, 445 (E.D.Pa.1999) (quoting
Losch v. Borough of Parkesburg, 736 F.2d
903, 910 (3d Cir.1984)). ‘‘In order to establish a claim based on a policy of inaction
TTT plaintiffs must allege facts tending to
establish a prior pattern of similar violations, contemporaneous knowledge of improper conduct, or failure to remedy continuing
constitutional
deprivations.’’
Boemer v. Patterson, No. Civ.A. 86–2902,
1987 WL 13741, at *4 (E.D.Pa. July 14,
1987).
In rare instances, the Supreme Court
has recognized municipal liability under
§ 1983 based on a single decision attributable to a municipality. See, e.g., Owen v.
Independence, 445 U.S. 622, 100 S.Ct.
1398, 63 L.Ed.2d 673 (1980); Newport v.
Fact Concerts Inc., 453 U.S. 247, 101 S.Ct.
2748, 69 L.Ed.2d 616 (1981). The Supreme Court has noted, however, that in
such cases, ‘‘the evidence that the municipality had acted and that the plaintiff suffered a deprivation of federal rights also
proved fault and causation.’’ Bryan County, 520 U.S. at 405, 117 S.Ct. 1382.
[24] Because plaintiff alleges only a
single incident of retaliation to support his
§ 1983 claims—his termination as a member of Carver’s Advisory Panel—the Court
must determine whether plaintiff has made
sufficient allegations of fault and causation.
The Court concludes that the pleadings
contain such allegations. The allegations
relating to the unanimous resolution
passed by the Philadelphia Board of Education link plaintiff’s protected speech to
the School District defendants’ decision to
terminate him as a member of Carver’s
Advisory Panel.
For the foregoing reasons, plaintiff’s
§ 1983 claim of retaliation for the exercise
of his First Amendment rights against the
School District of Philadelphia, the Philadelphia Board of Education, and defendants Hornbeck, Alston, Barr and Miller

in their official capacities as municipal employees, survives the motion for judgment
on the pleadings, but only to the extent
that it is based on plaintiff’s termination as
a member of Carver’s Advisory Panel.
2.

The Individual Defendants in
their Individual Capacities

[25] In the context of a motion for
judgment on the pleadings, for individual
capacity suits under § 1983 against defendants Hornbeck, Alston, Barr and Miller
plaintiff must allege that each had ‘‘personal involvement in the alleged wrongs;
liability cannot be predicated solely on the
operation of respondeat superior.’’ Rode
v. Dellarciprete, 845 F.2d 1195, 1207 (3d
Cir.1988); see Parratt v. Taylor, 451 U.S.
527, 537 n. 3, 101 S.Ct. 1908, 68 L.Ed.2d
420 (1981). Personal involvement requires
participation in, personal direction of, or
knowledge of and acquiescence in the alleged constitutional violation. See Robinson v. City of Pittsburgh, 120 F.3d 1286,
1293 (3d Cir.1997); Baker v. Monroe Twp.,
50 F.3d 1186, 1190–91 (3d Cir.1995).
Thus, to state a claim against any of the
individual School District defendants in
their individual capacities under § 1983
plaintiff must allege participation, personal
direction of the complained-of conduct or
knowledge of and acquiescence in the complained-of conduct for each defendant; a
supervisory relationship with someone who
allegedly violated plaintiff’s constitutional
rights, without more, is insufficient.
[26] Plaintiff has alleged that the
School District defendants in their individual capacities ‘‘pressured’’ the School District of Philadelphia to terminate his appointment to Carver’s Advisory Panel.
See Complaint at ¶¶ 43–45. This constitutes an allegation involving some affirmative conduct on the part of defendants
Hornbeck, Alston, Barr and Miller.
Therefore, the Court concludes that plaintiff has adequately pled a claim under
§ 1983 for First Amendment retaliation
against defendants Hornbeck, Alston, Barr
and Miller in their individual capacities.
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Count 7—Claims for Invasion of
Privacy v. Defendants Barr and
Miller in their Individual Capacities

In Count 7 plaintiff asserts a claim for
invasion of privacy against all School District defendants. In connection with this
count, the Court need only consider plaintiff’s claims for invasion of privacy against
defendants Barr and Miller in their individual capacities. See supra Sections
IV.A. (ruling that state law claims against
the School District of Philadelphia, the
Philadelphia Board of Education, and defendants Hornbeck, Alston, Barr and Miller in their official capacities are barred by
the Tort Claims Act) and IV.B (ruling that
state law claims against defendants Hornbeck and Alston in their individual capacities must be dismissed pursuant to Pennsylvania’s common law doctrine of absolute
immunity for high public officials). The
Court concludes that these claims must be
dismissed.
[27] Under Pennsylvania law, a claim
of invasion of privacy can be based on any
one of four theories: (1) intrusion upon
seclusion; (2) appropriation of name and
likeness; (3) publicity given to private life;
and (4) publicity placing a person in false
light. See Marks v. Bell Telephone Co. of
Pa., 460 Pa. 73, 331 A.2d 424 (1975).
Plaintiff does not specify the theory of
invasion of privacy under which he seeks
relief.
The Complaint asserts that ‘‘defendants
publicized plaintiff’s private letter to Carver’s principal which created a highly offensive and false impression of plaintiff in
the minds of reasonable people, proximately causing damage to plaintiff’s reputation
and earning power and severe emotional
distress to plaintiff.’’ See Complaint at
¶ 53. In light of this allegation, the School
District defendants contend that plaintiff is
claiming invasion of privacy under the theories of ‘‘public disclosure of private facts’’
and ‘‘false light.’’ The Court agrees, but
concludes that plaintiff failed to state a

claim upon which relief can be granted
under those theories.
[28, 29] With respect to the first theory, the disclosure of plaintiff’s letter can
not constitute ‘‘public disclosure of private
facts’’ because plaintiff’s letter was not private. See Avins v. Moll, 610 F.Supp. 308,
325 (E.D.Pa.1984), aff’d 774 F.2d 1150 (3d
Cir.1985). Plaintiff voluntarily sent his
letter to Principal Travis, and the contents
of the letter addressed issue of public concern—namely, Carver’s hiring policies with
respect to its teachers and staff. With
respect to the second theory, in the context of a motion for judgment on the pleadings to establish a claim of false light
plaintiff must allege that the defendant
published a false statement and ‘‘had
knowledge of or acted in reckless disregard as to the falsity of the publicized
matter and the false light in which the
[plaintiff] would be placed.’’ Seale v.
Gramercy, 964 F.Supp. 918 (E.D.Pa.1997).
Plaintiff has not so alleged with respect to
either defendant Barr or defendant Miller.
Moreover, the facts on which plaintiffs
claims in Count 7 are based—the publication of plaintiff’s own words in his letter—
lead the Court to conclude that plaintiff
could never state a claim for invasion of
privacy upon which relief can be granted.
Accordingly, the Court will not grant
plaintiff leave to amend the Complaint.
J.

Punitive Damages

[30] The final issue the Court must
consider relates to plaintiff’s claims for
punitive damages. See Complaint at ¶ 1;
see also prayer for relief. Because the
Court has concluded that only some of
plaintiff’s § 1983 claims for First Amendment retaliation in Count 6 survive the
School District defendants motion for
judgment on the pleadings, its discussion
of punitive damages is limited to those
remaining claims in Count 6. Punitive
damages for violations of § 1983 are not
available against a municipality or individuals in their official capacity as municipal
employees. See Newport v. Fact Concerts,
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Inc., 453 U.S. 247, 101 S.Ct. 2748, 69
L.Ed.2d 616 (1981); Agresta v. Goode, 797
F.Supp. 399, 410 (E.D.Pa.1992). Accordingly, plaintiff’s claim for punitive damages
from the School District of Philadelphia,
the Philadelphia School Board and defendants Hornbeck, Alston, Barr and Miller
in their official capacities, must be dismissed.
[31] With respect to plaintiff’s claim
for punitive damages against defendants
Hornbeck, Alston, Barr and Miller in their
individual capacities, such damages may be
awarded where the defendants have acted
wilfully and in gross disregard for the
rights of the complaining party, see Lee v.
Southern Home Sites Corp., 429 F.2d 290
(5th Cir.1970), or where they have behaved
in bad faith or for an improper motive, see
Caperci v. Huntoon, 397 F.2d 799 (1st
Cir.1968). ‘‘Since such damages are punitory and are assessed as an example and
warning to others, they are not a favorite
in law and are to be allowed only with
caution and within narrow limits. The allowance of such damages inherently involves an evaluation of the nature of the
conduct in question, the wisdom of some
form of pecuniary punishment, and the
advisability of a deterrent. Therefore, the
infliction of such damages, and the amount
thereof when inflicted, are of necessity
within the discretion of the trier of the
fact.’’ Lee, 429 F.2d at 294
Plaintiff has alleged unconstitutional
conduct by defendants Hornbeck, Alston,
Barr and Miller that was ‘‘willful, wanton,
and reckless.’’ See Complaint at ¶¶ 49, 52.
As a result, the Court can not dismiss
plaintiff’s claim for punitive damages
against these defendants at this stage of
the proceedings, but such claim is limited
to plaintiff’s only remaining cause of action—his alleged unconstitutional termination as a member of Carver’s Advisory
10. Plaintiff originally filed his lawsuit against
fourteen defendants. By agreement of the
parties, the following originally named defendants were dismissed by this Court’s Order
dated May 10, 1999 (Doc. 25): National Asso-

Panel in retaliation for the exercise of his
First Amendment rights, in violation of
§ 1983 (Count 6).
V.

CONCLUSION

The Court does not condone the statements contained in plaintiff’s letter to
Principal Travis, dated January 1, 1998, or
in the petitions he circulated calling for the
removal of ‘‘the white/Jewish teachers’’ at
Carver and their replacement by African–
American teachers. That having been
said, the issue in the case is not whether
the Court or anyone else liked what plaintiff said in the letter and the petitions, or
what plaintiff did as President of Carver’s
Home and School Association and as a
member of Carver’s Advisory Panel. The
issue is whether the conduct of the School
District defendants violated any of plaintiff’s constitutional rights.
Although the Court granted the School
District Defendants’ Joint Motion for
Judgment on the Pleadings with respect to
most of the claims in plaintiff’s Complaint,
one allegation—and it is just that, an allegation—remains. That is the allegation in
the Complaint that the School District defendants
unconstitutionally
retaliated
against plaintiff by terminating his position
on the Carver Advisory Panel for exercising his First Amendment right to free
speech. Plaintiff will be given an opportunity to prove that allegation, and defendants will be given an opportunity after
the completion of relevant discovery to
again challenge the claim by motion for
summary judgment.
An appropriate Order follows.
ORDER
AND NOW, to wit, this 5th day of September, 2000, upon consideration of Defendants’ 10 Joint Motion for Judgment on the
ciation for the Advancement of Colored People (‘‘NAACP’’); Jerry Mondesire, President
of NAACP; Philadelphia Federation of Teachers Local # 3 (‘‘PFT’’); Jerry Jordan, PFT
Vice President; Jewish Community Relations
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Pleadings pursuant to F.R.C.P. 12(c) and
12(h)(2) (Doc. 12, filed Feb. 4, 1999), and
Plaintiff’s Response to said motion (Doc.
29, filed June 15, 1999), IT IS ORDERED
that Defendants’ Joint Motion for Judgment on the Pleadings is GRANTED IN
PART, as follows:
1. Plaintiff’s state law claims in Counts
2 (intentional infliction of emotional distress), 3 (negligent infliction of emotional
distress), 4 (defamation of character) and 7
(invasion of privacy) against the School
District of Philadelphia, the Philadelphia
Board of Education, and defendants School
District Superintendent David Hornbeck,
Board of Education President Floyd Alston, PFT Building Representative Avi
Barr, and Assistant Principal Steven Miller in their official capacities are DISMISSED;
2. Plaintiff’s state law claims for intentional torts in Counts 2 (intentional infliction of emotional distress), 4 (defamation
of character) and 7 (invasion of privacy)
against Defendant School District Superintendent David Hornbeck and Board of Education President Floyd Alston in their
individual capacities are DISMISSED;
3. Plaintiff’s § 1985 claims in Count 1
against defendants School District of Philadelphia, the Philadelphia Board of Education, and defendants School District Superintendent David Hornbeck, Board of
Education President Floyd Alston, PFT
Building Representative Avi Barr, and Assistant Principal Steven Miller in their individual and official capacities are DISMISSED;
4. Plaintiff’s claims in Count 2 for intentional infliction of emotional distress
against defendants PFT Building Representative Avi Barr and Assistant Principal
Steven Miller in their individual capacities
are DISMISSED;

against defendants School District Superintendent David Hornbeck, Board of Education President Floyd Alston, PFT Building Representative Avi Barr, and Assistant
Principal Steven Miller in their individual
capacities are DISMISSED;
6. Plaintiff’s claims in Count 4 for defamation of character against defendants
PFT Building Representative Avi Barr
and Assistant Principal Steven Miller in
their individual capacities are DISMISSED;
7. Plaintiff’s claims in Count 5, under
the First and Fourteenth Amendments,
against defendants School District of Philadelphia, School District Superintendent
David Hornbeck, Philadelphia Board of
Education, Board of Education President
Floyd Alston, PFT Building Representative Avi Barr, and Assistant Principal Steven Miller are DISMISSED;
8. Plaintiff’s § 1983 claims in Count 6
against defendants School District of Philadelphia, the Philadelphia Board of Education, and defendants School District Superintendent David Hornbeck, Board of
Education President Floyd Alston, PFT
Building Representative Avi Barr, and Assistant Principal Steven Miller in their individual and official capacities are DISMISSED with respect to claims grounded
on the following allegations: (a) due process violations; (b) equal protection violations; (c) denial of plaintiff’s First Amendment right to petition the government for
grievances; and (d) First Amendment retaliation based on plaintiff’s removal as
president of the Home and School Association;
9. Plaintiff’s claims in Count 7 for invasion of privacy against defendants PFT
Building Representative Avi Barr and Assistant Principal Steven Miller in their individual capacities are DISMISSED; and

5. Plaintiff’s claims in Count 3 for negligent infliction of emotional distress

10. Plaintiff’s claims for punitive damages against the School District of Phila-

Council (‘‘JCRC’’); Burt Siegal, Executive Director of JCRC; Anti–Defamation League of
B’Nai B’rith (‘‘ADL’’); Barry Morrison, Re-

gional Director of ADL. The remaining defendants are referred to collectively as the
‘‘School District defendants.’’
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delphia, the Philadelphia Board of Education, and defendants School District
Superintendent David Hornbeck, Board
of Education President Floyd Alston,
PFT Building Representative Avi Barr,
and Assistant Principal Steven Miller in
their official capacities are DISMISSED.
IT IS FURTHER ORDERED that the
School District defendants’ Joint Motion
for Judgment on the Pleadings is DENIED with respect to plaintiff’s § 1983
claims in Count 6—against defendants
School District of Philadelphia, the Philadelphia Board of Education, and defendants School District Superintendent
David Hornbeck, Board of Education President Floyd Alston, PFT Building Representative Avi Barr, and Assistant Principal
Steven Miller in their individual and official capacities—that plaintiff was unconstitutionally retaliated against when he was
terminated as a member of Carver’s Advisory Panel for exercising his First Amendment rights.
IT IS FURTHER ORDERED that the
School District defendants’ Joint Motion
for Judgment on the Pleadings is DENIED with respect to plaintiff’s claims for
punitive damages—against defendants
School District Superintendent David
Hornbeck, Board of Education President
Floyd Alston, PFT Building Representative Avi Barr, and Assistant Principal Steven Miller in their individual capacities—
on the ground that plaintiff was unconstitutionally retaliated against when he was
terminated as a member of Carver’s Advisory Panel for exercising his First Amendment rights.
IT IS FURTHER ORDERED that the
Court’s rulings are based on the allegations in the Complaint, and are WITHOUT PREJUDICE to the School District
defendants’ right to challenge plaintiff’s
§ 1983 claims and his claims for punitive
damages after completion of relevant discovery and/or at trial.

IT IS FURTHER ORDERED that a
status conference in Chambers will be
scheduled in due course.

,
McNEIL REAL ESTATE FUND
XXVI, L.P., Plaintiff,
v.
MATTHEW’S, INC. OF DELAWARE,
Defendant.
No. Civ.A. 99–1426.
United States District Court,
W.D. Pennsylvania.
June 8, 2000.

Landlord sought rent due and lost
rent from bankrupt tenant’s sister company/alleged guarantor, following tenant’s rejection of lease. Landlord moved for summary judgment. The District Court,
Standish, J., adopted the opinion of United
States Magistrate Judge Mitchell, which
held that: (1) companies’ chief financial
officer (CFO) had apparent authority to
enter into guaranty agreement, and (2)
even absent CFO’s apparent authority,
companies’ owner’s signature on lease
which incorporated guaranty estopped sister company from contending that CFO
lacked authority to execute guaranty.
Motion granted.

1. Principal and Agent O99
Under apparent authority doctrine of
Pennsylvania law, ‘‘apparent authority’’ exists where principal, by word or conduct,
leads people with whom alleged agent
deals to believe that principal has granted
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